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ABSTRACT 

The higher education case law in 1988 is extensive. 
Cases discussed in this chapter are organized under five majojr 
topics: (1) intergovernmental relations; (2) employees, involving 
discrimination claims, tenured and nontenured faculty, collective 
bargaining, and denial of employee benefits? (3) students, involving 
admissions, financial aid, First Amendment rights, and academic and 
dii^ciplinary dismissal; (4) liability, involving personal inj"ury, 
workers* compensation, contracts, negligence, medical malpractice, 
and indemnification? and (5) antitrust, involving patent issues, 
copyright, cind estates and vills, cases that stand out as involving 
significant issues include a university challenge that a federal 
agency's award of a grant was; inconsistent with the law, and the 
United States Supreme Court s ruling that a collective bargaining 
agent could not nave access to an institution's campus mail service^ 
(MLF) 
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IMHODI CnON 

'i1u» hi^luT ednca ..)n eas(» law in 1989 is e\t(Misi\*i». Sonu* cases stand 
ont as in\ oK'inu siuniiicant issues. For example, a mux ersitx* chalKni^ivj 
a f(»dei*al auenc\**s award of a u:ant as bein^ incvinsistent w ith the law. 
Issues of discrimination based on raci* in a state system of Injii^her educa 
tion wcn» litigated in two statics under title \ I. TheSuprtMni* (loiirt ruled 
tha' a collecti\'e baruaininu a^ent cinild not have accv'ss to an institntioirs 
campus mail ser\*ic(\ Student issiu's included a case invcK inu' ^a\ rights 
and a case in\'(^l\*iTui fri^edom of reliuion. wln'lea city antidiscrinn'nation 
statute also was b(4ore the* courts. ( iases findiu':, that alcoholism was not 
a liaudic*a|) under f''dt**al lav and the (juestion ot Ciiild support for 
colleue tniti(m round out the dixersity of cases in this chapt(»r. 
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INTERGOVERNMKNTAL RELATIONS 

The lead off case for this section concerns a confHct of interest 
qnestion in\-ol\inK a board nuMnlHM'. A federal district coiut ind^e 
served on the board of trustees of a private Louisiana iniiversity. In a 
case involving the possession of the titU* to property owned i?y the 
pri\*ate universit)', the jiiOKe issued a ruhng instead of dis(iuaHf>'ing 
himself* The Supreme CJourt upheld a comt of appeals decision^ that 
even the appearance of inipropriet>- should be sufficient to result in the 
jud^e, as board member, to discjualify himself.- 

In a Georgia case, the court found tliat private colleges w ere non- 
profit corporations, not charitable trusts. ^ At issue was the (piestion of 
whether a private college board, after merging with anotlier private ■ 
college, could close one of the colleges. The court ruled that since they 
were p ix ate corporations the>' had the power to both merge and close 
one of the colleges. 

Legislation limiting the board of trustees' in\'estment in companies 
doing bu.siness in South Africa was challenged in Michigan.^ The court 
ruled that the board held statutory autonom>' to decide how to invest it.s 
funds and that the statute violated the state con.ititution. 

In Illinois, a board member sued to enjoin the college from suj)port- 
ing and funding a campaign to increase the tax rex enues received by the 
college.'* \\'hile the record show s that the college allowed the conmiittee I 
supporting the tax increase to use its facilities, there is no evidence to 
indicate that the college provided funds to the committee. The court 
fouvid tliat the plaintiff lacked standing and sliould have taken her 
complaint to the board of trustees. In Texas, a court ruled that a imi\ ersit\* 
auxiliarv organi/ution could not bring suit against the institution without 
the authorization of the board of regents.^* 

In Missouri, the court declared an election of board members Noid 
and called for a reelection because ballots in one district did not contain 
the slate of candidates for the junior college board.' I low e\ er, the court 
ruled that one candidate would not be dis(}ualified because he did not 
vote in a specific precinct within the district. Thv court interpreted the 
hiw to recjuire that the person simpK' had \ ()ted in the district prior to 
nnining for a board position and reversed the lower coiut decision 
d!s(|ualif\ ing tlie candidate. 



1. l.iljrhrru v. IU\M\ Srrw Acquisition (:t)r|>.. 79f) K.2il 7<J6 (5tli Cir. 1986). 

2. I.iljrl)e«rvi v \U\i\l\\ Svrw Ai'tjuisilion Corp.. 108 S. Cl. 2194 {198h). 

3. Corporation of Wvrvrr Cniv. v. .Sniitli. 371 .S.K.2d Hoh (Ca. I9HS). 

4. Hrm-nrs ol I'niv. of Mich. \. Statr. 419 \.W.2tl 77.3 {Mii-h. Cl. App. 198N). 

5. jvunvv v. Wissorr. 517 \.K.2tl 1220 (111. App. C». 19SS). 

6. (iiill lii'uional Kduc. Tch'vision Afliliali's \'. rni\i'rsii\ of Housto!i. 74B.S.\\.2ti 
803 {Tr\. Cl. App. 19H8). 

7. Kvorsolo V. Winnl 754 SAV.2d 27 Cl. App. 19.S8). 



ERIC 



•i 



200/ \aiihook of Education Law 19H^) 



t 



I 



III a (nuvstion ovvr Iv^isldiivv authoritx', an Alahaiua vo\\r\ ?)ullit iecl a 
siH'tioii of an approiJiiations bill autliori/inu a clc^yrrr pro^^rain at a 
spocific'conununitx- colK^Hc^^'Hu^court fouiul that tlu» stati* (.'(uistitution 
' iMjuinvs that li^uislation hv liniittHl to oni» suhji^ct. and tin* approval ot a 
(loiinv prourani w as outsidi' tin* subji»ct matter oF an appropriations hill. 
Kiirtherinori\ tlu» court found that tin* appro\ al ot the drui iu' program 
w asneviM* rt'\ ii»\vi»d 1)\ the Alabama C^oiuinission on Higher Kducation 
as riMjuiri^d Ia* law. 

Vhv (puvstion of a uo\'(»rnm<Mital ayencA' s authoritx' to rt^^iilati* funds 
alh)catrtl for ri\si»ar(.'h w as bi^forr thr frdiM i/ courts. An Ohio un.i\ iMsit>' 
chalUMiU'.nl tlu* award of a national ctMitcr b\- the Si»(.'ri»tar\ ot t)ie 
l)i»partmrnt of ICducation w Iumt the consortium of institutions ri»coi\ inji; 
the award did not uun^t tlu» rtujuircnuMits under the law/' 'Vhv court 
found that tlu* fediMal statutt* retpiired a sin<zK* dirt^ctor and siu^\\v 
location for tlu* national ciMit(»r. These w ere niattt rs to bi^ consideri^d at 
tht» time of the aw ard and could not be negotiated b>' tlu» St^cretary of 
Kducation afti»r tlu» aw ard. In a related case, the KUa iMith ('ircuit (^)urt 
ol Appeals found that tlu» Secretar\ of Kducation could ri»(|uiri» a colU^ue 
to ri*pa\ a y;rant aw arded undiM* tlu» Aid to Di^ elopinu Institutions Act'" 
when* e\'idiMice indicative! that the institutioii fail(»d to pro\ i(h* udi^cpiate 
documentation of salar\- and frinu(» benefits costs.'' 

In anothiM" case, the court found that a prix ate ri^fit of actioi: and 
injunctive ri^lief wimini\ ailable wheri*a\ iolation of the Hill-Burton Act'*^ 
e\isti»d ' ^'I1u» court found that an Iowa hospital ilh^yalK' counted patiiMits 
aided undiM* stati»-aid prourams when filing for credit for tlie care of 
indiuent patients nndiM* tlu* I lill-Burton Act. In Ni^w York, thi» court ruled 
that auni\-ersit\ hos|)ital cardiac can* unit did not (pialifx' undi»r medican* 
as a special care unit.' ' 

In a case iinoK iny (hi* aw ard of a licens<» to a proprietar\- institution, 
the court found that the institution must (*\haust administratix e remecUes 
Willi the state heeiisinu aueiicx" before utili/inu court [)roceediims.''' In a 
Maine accreditatir)n case, a prixate accreditin.u auenc\' could not be 
pre\ iMited from remox inu accreditation after the prix ate college fili»d 



S W ;ill.uM* St;itf ( -Oinimmits ( inllt'm' \ . Ahihaina ( ."(ipun ii in\ I Ii^Iht l\tlin'.. 527 So. 
2t! VW (Ala Cis App. IW.SS) 

9 Ri>ar(i nt "Iriivti'i's i>i Ohio Statr I 'uu . \ . rmti cl Slates Dcp'l oi Ktlui 6S1 K. 
S«ii)p U>U (S i) Ohii) UJS-S). 

1(1 1 ith' III oi Thf Hiuhrr Ktlnraiinu Art (.{ I9f>5. 20 T.S C. ; 1051 ct uv/. (147H). 

11 ViUi Stale Ciilleuc \. Mcnncll. S:>-J K 2(1 Sfj2 (Ca. Cl. App. 19SS). 

12 Puhlic- Health StTss U \ . \2 { SC. ^ 'l^H rt i H}TS) 

\ \ I -lie \ I nis eisih ol low a I lt»sp aiul ( 'liuii s. iu \ V Supp. 2SS (S !"). Iowa l^)S7). 
\'\ I msersih Wosp \ \ I ihn . \ . How en. KS H* Siipp 12.11 (S.l) \ ^ . H)SS}. 
I.") \e\\ TieiMls Heaii's Schoj»l \- huliaua Hd. ot iU*anl\ (.'nlliin» KsaiiiiiuTs. 51.S 
2il 1 101 (iiul. Cl. App. mH). 
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for bankni[)tcyJ^' The court found that accreditatii^ii was wot proiuM tx*. 
nor was a pri\ato aecrcditinK agency a yo\'crnnuMital \\\\\{ ir.uler the 
Bankruptcy Code. A Fh^rida court found that a slate a^enc)- liud the 
legishitive authority to re(|uire a correspondence school to set standards 
for a specific tuition refund pohc>*.^^ FinalK", an agency on ethical 
standards found that an attornej" w as in\"olved in conflict of interest by 
representing a client in a suit against a uni\'ersity where he held an 
appointment as a full-tiuie professor.'** 

Ceases involving state siuisliine laws were again before the courts. In 
one case, Northwestern University, a prix ate institution, entered int(j an 
agreement with the city of Evanston to cosponsor the redevelopment of 
a downtown area through the establishment of a research park.^'* Two 
private for profit corporations were formed and the city, through public 
meetings, decided t() provide public subsidies to invest in these corpor- 
ations. At issue be fore the court was whether receipt cjf public subsidies 
by a private corp()ratit>n hnnight it under the opened meeting and 
freedom of information laws mandating public access to minutes of 
board of directors meetings. The court ruled that the investment by the 
city did not make these private corporations ^'subsidiary bodies** of tlie 
city subject to the sunshine laws. A New Jersey court ruled that a state 
association of public college go\'erning boards was subject to open 
meeting laws where the association received public funds from tlie 
member boards. A W est \ r.rginia court found a symbiotic relationship 
between the state and a universit>' h(>spital subjecting it to sunslune 
laws.^ 

In Wisconsin, a court refused to pnblici/.e the grades and attendance 
recorris of students as reriuested by a facultx" member under prosecution 
in a criminal case/-^**^ The court found that the Family Rights and Privacy 
Act^'^ mandated the pri\'acy of individual student records. In South 
Carolina, a newsp.iper sought the disclosure (^f information on a V)oard 
vote which took place sixty da>'s prior to this suit.-^ The court found the 
lapse of time exceeded the sunshine law statute ot limitations. 1 lowever, 

Ift. NasNon (!(>llt'>if w Nt-w Kuj^litiui Ass'n oi ScIukjU aiui ( Itjllfi^fs. Inc.. SO Bajikr. 
(>(K)(Banki. I). M.v 

IT. A^^tK■ialO(i Schtjol.s. Jiic v. Dt'p.irtnwnl tit Kdiu . 522 Stj. 2(1 A'lh (Kla. Disl. ( !l 

A pp. 

IS. In iv K\t'tMiti\o(.'oinm'-.in!i Klhical Slaiul n (Is. 537 A.2d7M(N.J. Sviprr. ( it. Ap[). 

19. Ilopf V. 'I'opt.orp. ItK'.. 527 \ K 2il I (111. App. Ct. 1988). 

20. (it):iru'ii .)f N J . Stale ( .'ollc^t' I.mc; (sw Nt»\N Jt'yst*y Slalt'(itiiU*Kt*^»<»^ i'J»»»wiiii . 
.>*5 A.2a 204 (N.J. Super. Apj). Div. li>8S). 

21. gntvn V. West Viruini;i I'niv llosps.. 3a5 S.K.2(i 375 (W. \ a. HW7) 

22. Hatliif Nnrlhi iMern Wis. '[Wli Inst.. 419 N.W.2ti 2f>« (Wis. Cl. App. 19H7j 

23. ruiiiily Hiuht.s and Privacx Act. 20 I'.S.C. § I232u (1978). 

24. Kni«hi hlhli.slui.>^ Ct). v. riuvcrsil;. of SA:.. 3f>7 S.K.2(i 20 (SX.\ 19SS). 
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whvu a public iiui\ rrsit> '.s president fiu\ci\ to svrk an opiniuu troin the 
state att()nu»\' general on u liotluT i tHjuestrd ri»cx)rcls on n^n uiU^d athlotrs 
w vYv v\v\n])\ \Yn\u \hv siiiishinr provisions unclrr thv t-nrrrnt law. tin* 
records wrro assumed to be public.-' Thv court also nded that one of the 
records souyht w as lor a i)ersoo who was nevi^- a student, a Ciite^ory 
e\einpt{»d under tlu* statiito. 

('ases in\ oh inu lax {»\(»nipti(H)s were also litijjaUxl. In Indiana, the 
statt* tax cfjnnnission rt»fnsed a tax exemption riUjiu'st b\' a private 
foundation wincli owned 3)? of tlie interest in a student lionsin^ facility 
for ulu'ch it liad sole Uianauement.-*^ The court foimd tliut tlie statt* 
legislature had aiitliorily to ch^f ine tax exempt stcilns basi»d on ownerslnp 
and not exclusi\ el\- on use asaileued by tlie ))laintiffs in this case. In New 
York, a court foimd tliat a facnlt> -stuiifenl association should have filed 
an ap|)lication fur certification as a nonprofit, tax exem()t oruani/ation, 
rather than seeking a declarator\' judfiuient chanyinu an ass(\ssoi \s det(M*- 
nnnution of taxi's owed on a parci^l of land.-' An II liiKus court ruled that a 
fraternity house was e\tMn[)( from tax In^cause its primary usi\ tlie 
housing oi studi*nts. was a leyitimatc* educational pur\)ose' nncler the 
law.-'' In anotlier cast\ a (u^or^ii ^-oin t found that a trade school charter(^d 
by a union where stiulenls an* tMnplo\ ed while learninu; a trade was n(?t a 
''senn*uar> (jf learninu" extMupt from tax.-^ 'Die court found that the 
primarv piu'pose of the school was to provide apprentices to buildinji; 
contractors. Finall\\ a state cvvurt fomul that \h-I)onald s had ent(M"ed 
intoah'asearranuenient raiiu^r than a license ap'tu-inent and w as subject 
to tax e\ (Ml though the colleue held tax exempt status.*" The agreement 
w as a l(»ase ]\er(» tlie instiiution clearK" relin(]uislu»d coiUroI of the artM 
\\ here tlu* food ser\ ice \\ as to operate. 

('it\ /<)ninu provisions \\t»re cliallenued in se\-eral states, in New 
jersey, a court found that a ( il\ tudinance alhu.'inM sinute-famih li\ inu 
mu'ts in revi<j\»iitjal ari^ts w as \ alid. Unwind . the ccuirt fcuind tliat ttMi 
studiMits lj\ ine. in a sinulr-f amil\ du ellinu constituted a siiijj;Ie-famil\ 
liiiit as delmed i)\ tlu* taw since lhe\ sliared cookiim. ch»ain'ny;. and 
financial nvsponsihihties for the dwelling, in ainnhcM case, a fomidation 
Was dialled a permit to use a buildirjji; for (educational purposcvs witliont 
receipt ot a c-hui'ter f nun the State Hoard of HeutMits desi^natiny; it as an 
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27 K.u ultv 'Sf iulrt>! AnsU (it StuU' [ m\ . < .'ollryr.tt hull. tin Im( . \ . *ln\\ n nf I.\ ikImii. 

52-3 \ V S 2(1 W.\ (Snp Ct mi) 

2S Kiio\ (.nlU'i;,' ^ . Illinois nl Ur\ r rmt-. .^)2:^ N !•: ill i:H2 (111 App. Ct. \USS). 

2^) Hiil)rrts ^ I \ I 1. ( jtlf I Inhiinu < -orp . -im Id 297 (( ;.i ( .t App. lUSS) 

M) Slrxrnss [{<»s<«s\rll. 523 \ !■: 2(1 KHJS (111 \ppCt. H)SSi 

)\. HoiDUuh ni C;lassl)<.r<» \ . X allorosi. o.T) A. 2(1 .>M (\.J. Super. Ct. ( l)i\ 19S7). 
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ctiiicational orjiaiii/ation. In Pcmiusn l\*aiiia. tlu* court ^rantetl variance 
in /oninK law.: tn build a parkin.u lot located on land in a f looit! plain, *^ hut 
a Massacliusctts' c(Mn't refused a uni\"er.sit\**s \*arianee recjuest because it 
would hai ni a landow ner wlaise propi»rt\* abutted the ))ropert\- in cpies- 
tion.^* In another case, u comt tound the propi)sed use of a newly 
accjuiretl building N iolated the land us:» pro\ isions in the deed, and a 
stale a^tMicy had no autlioritv* to o\'tMTide thein.^'' 

Finally, a ^as company installing a pipeline tor a public uni\'ersity 
had the ri^ht to execute the power of (Muinent domain. On reconsidera- 
tion, the court affirmed this cU'cision.^" 

In a N'irjiinia /.ouinK case, a law scliool charged the cit\' witli the 
taking of pri\ ati» ;>ropert\' without due process when it refused to yrant a 
varianc(» on a parctO of land /.oned residential.^** '!1ie case \\ as dismissed 
for faihn'c to se(*k a reuu'd>- in stat(» court. In a related issue, a court ruled 
that ownership was defined b\ the ri\er hank where allu\ ian deposits 
resultec? in tlie de\'elopnient of a hulkliead piunt in the ri\"er. 

A number ot casi's invc)l\ (» cjuestions (^f the jurisdiction of the court 
or the police owv a matter inAolvin^ a higher education institution. In 
one case, the court found that a fraternit\' could he charged with dis- 
orderK conchict uiuhT the state criminal code tor (»xcessi\ noise, e\ (»n 
tliou^h th(»y couM ha\ t* hei»n prosecuted undiM* the lesser citv noise 
ordinance*. In a casi* in\ ()l\ in^ the rape of a college student, the student 
was (U'liied a change of \-enue to tlu* county where she resid(»(l.*' The 
court found t!iat recruitnuMit. alunnii solicitation, and fund raising b> the 
college chd not constituti* the conduct of business in tin* county as 
defined h\' the law. hi an unusual case, two securit\ patrolmen caught 
removing mone\' fi'oni a nuiversit\- safe* wlu'ri' charged with illegal enir\ 
and could not claim they had a liciMisi* or |)ri\ ile^i' to enter any huildiuK 
on campus beeanst* tli(»y w ere issuiHl a niastiM ke\ . '"^ 

rni\t*r.sity hospitals wert* also iiuoK'ed in htiyation. In on(» case, 
ele\cnth amendment ininiuni(\ ])locki'(l a suit against a hospital b\ the 
ileceased indcKcnt's estate b(»c ause be uas denied serv ice at a hos[)ital 
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.]S. NoMlitTii \ .1. Si !iunl nl Lass s.CiU ol Alrsaiulua. fvM) I* Sijpp. 222 { Ivl) \ a. 
I9.S.S). 

INttmaii s . AilinnusUaltMs nl Inlaiu' l.iUn-. I* uml. ^21 2(1 (l.a C i \pp. 

I9.S.S) 

10 < .'nmnnHiucaltli \. \lplia Kpsilon Vl \ 2(1 ."vSO (Pa Snprr ( it. iJiSSi 
n (.tiri N Hainnaii. in* \.U 2(1 .*):h\lKli \pp IS^SS). 
■12. PtMiplc N. Pt»uep. .")2.5 .\.^.S.2cl 727 (App Dis. IW). 
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vinvv^vnvy room. ^ ^ C'oiu})otitor hospiCal.s faiknl iis llieir attiMiipt to pre wnt 
the exi^ausiou ot tlit* nni\ ersii\' hospital thnujj^h a petition to the court to 
force the withdrawal of the certificate* of uee<l issiunl 1)\ the heahh 
facihties ])UinninH hoard. In un Ahihania c/a.se, a \ini\ (»r.sity hosi)ital was 
granted aia extMin^iion tronv the* certificate of ntvd recjuirenient b^vaiise 
the t»(iuipuient soiiylit would he used for researcii.^'* 

Emflovkes 

Lititi;ation in tliis area cor;tinni\s to be heavy. Sc\\ and race discrimina- 
tion doiiiinate in teru^s of numbers of cases. The ncvv ci\'il ri^^hts law \^ ill 
impact these cases in the future. 

Discrimination in Employment 

Title VL Cases under title ah^nj; with cases discussi»d in the 
subsetpient section on title IX (and other federal antichscriniination laws 
w ith program specific j)ro\ isions), ha\ e bcv^n affected by the passage of 
theC'ivil Rights Restoration Act of 1988.*" The Restc^ration Act applies the 
provisions of several antidiscrimination huvs to the total organization or 
system, rather than limiting it to the specific program recei\'ing federal 
funds as per the Supreme ('om t's interpretation of title IX in Cw<;i;c Citif 
College V. «('///»• 

The Rtvsloration Act looms largt* in se\'eral cases charging discrimina- 
tion in the maintenance of a dual sx stem of higher educ\;tion within state. 
In Lou-siana, the C()urt rejected the argument that Bazetnovc t-. Friday^"^ 
appli(\s to cases involving th'^ statt* sxstem of higher education. The 
federal district court, citing a Sixti) (arcuit Court decision,'** fount! that 
state policies and practices w Inch were racially neutral, allowing (or stu- 
dent free choice* of which hightTt»chication instituti(ui to atttMid but result- 
ing in the n)ainteuance of racialK distinguishable institutions within the 
state, were not enough to bring the statt system within compliance with 



Ml Kstati'of HiltiT V. TiiivrrMlv of Micli . S.il K.2cl H4ft {firli Cir. lUHh). 

44. Cc.iuldl Mcisp. V. Uraltli Kat iliiirs iMunuinu Hd. 515 N.K.2(1 750 (111, App. Ct, 
19H7). 

45. Tniv iTsllv of Ahi. llusp. \ . Alalmnia Kcnul Shine Inst.. Inc., 51S .m), 2c1 721 (Ala. 
Civ. App. 1987). 

4f). *riu' Civil Hiuhls Hrsrr>ra(i(n» Act n\ 1987. 42 C.S.C. § 200()ci-4a. 

47. .SffThr ^rarh^uik()l St lHH>l Law I9.S.5 at 312; Cruvr ( iitx ( :c»lli'«c' v. UrIK KM S. 
Ct. 1211 (198-1). 

48. Sn Thc Vimi bnok ctf St hool Law 1987 at 240. Ha/cMiorr \ . l'*rula\ . 10«S. ( :t. :]0(K) 
(1986). 

49. I nitcci Sl ilrs v Louisiana. fi92 K. Supp. (>\2 (K I) l.a. 1988) 

.50. Si r Tlir Yearbook of .School Law 1987 at 2:^8. (Irwi \ . Alcxandci. 801 l\2d 799 

((jlh Cir. 198(>). 
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tiile This cUvi.siim was hasi^d oii tlicfact ihat ihv ptuc'rutuHi'of black 
enrolliiuujt in pri'cl'JiuiiiaiitU wliitt* institutions liad decTi^isi^cl and that 
wliito (Mucillnirnt in pivdoniinantly black institutions bad innrasrd luily 
slijjhtly. This court also rnlcd tbai the I nitcd vStatos had standing to brum a 
charnc nndiM' title \ l against a .stati\ and that the (^on^rcss had not 
exceeded its authority in nnllitx iny the Conrt d(»cision in Cw-oir Citf/ b\ 
passing the Uestoration Act. 

However, in Mississippi, tluH'ourt reaclu»d a (hfferent finding.**' Hi^K - 
inK on B(izcnion\ [hv court conducted a.n i»\tensi\ e anal\ sis ot all aspia ls 
of the higher tulucation policy and practictvs iu the statcM)f Mississippi, hiii 
revi(»\v t:f the historx' of the state institutions' admission and recrnitn^nit 
policies, facnltx* recruitment, assessnuMit iind de\ elopnient ot institutional 
nnssions, i)r()gram distributi(Ui and reduction, competition among (educa- 
tional centers, (juality of instruction and rivseareJi, etjuity in funding, and 
ade(inac\' of f acilititvs. tlu* court found that tlie staJe has niadi^ a good faith 
effort to disassiMuble tlie states duel s\stem of ?)igher (education. T\\v 
state's policies kvcvv found to hv racialh* ntuitrah antl th(^ stati» w as provt^n 
to have acted affirmatiwly to reduce the pnulonnnunce of enrollment of 
one race at all of ^'ts institutions. 

bi an Alabanni case, tlu* court ruled on whetluT a technical colleg'/ 
had achie\ ed thestatns of a racially desegregated institution nMiu)\ ing it 
from furtluT court superxision. The school has optTa'i^d under court 
snpiTvision and \ arious court ordiTs connnencing w itli a 1907 dc^cision. 
The district court found that having aclni»ved such shitus the court 
sni)er\ ision should he nullified, bi a ri*lati»d case, a district court judge 
e.vcnsed bnust»If frf)m presiding o\(M- an\- future discrimination cases 
involving the stat(^ sxstiMn of liigluM" education. \vhih» iwpiessing dis- 
agreiMUtMit in bis opinion with this court orderi»d action."'^ Tlu KU»\ iMith 
(Circuit (!ourt had found that the jnilgi^'s inxobiuniMit asastatesenator in 
higher education h^gislation. and his in\ ()l\"ennMit as a law\ t^r in some ot 
tin* desegregation casivs. would bias his abiht\ to niaki' an e(|'ntable 
decision in tluvsi* mattiTs."'' 

Title VIL Frocecbnal issues surrcnmd se* il iitle cases, bi a 
\\ \()ming case in\'ol\ ing a titU* N il chargi* ot xual harassment, the 
court found that it u as not bound In tlu^ findings of a colh^ge g! ie\ ai.ce 
committee.'*'' KurthtM inori\ the court had not iMTorcul in allow ing the 
former Inisband. whosi* ttvstinion\ was damaging to the plaintiff, to 
testif) when bis name was not on the pri^trial witness list. The court 



51. AvtTs \ Allaiii. f>7 1 K. Supp. I:y2.'\ (\ 1) Miss I9H7}. 
ryl. \.cr\. M;i(u.n Counts lUl ot VaUiv . 2(u l" Snpp. Ar^S (M l) AI.i. i^XC) 
h:]. l.fr \. \l;iti)U (:um)l\ \U\ nlVAnv..m V Supp. 7:}() (\ I) n/s^i 
.>4 Lt-r vM.it on ( 'ount> Bil. of Ktiiu- . K Sup[K 1277. Nr(W//M) | ju- ^t».ul)ook of 
Kdui-atuHi l.;iu l%ha( '12^1 ['lulnl SUiU s \. Alal^nua. S2S V 2y{ i'y.Vl [Wth I'JST) 
:yr>. I.onuv. lAtraniu-Coinitx Coiuinunilv ( :t»llruf Hist . >vUU" 2ti 7 i Huh ( .ir. l9Sh). 
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foiiiicl issues cxisteil to luaiuiatc trial on the plaintiff 's ci\ il rights c-laiin.s 
UKain.st hvr supervisors. Tlie Fonrtli Circuit court, reversing a district 
(.r-M t, foniid that a plaintiff could sustain a cliar«c against the hoard even 
tliongh he only named the coniiinmity collej,'e in the oriyinal adun'nistra- 
tive proeeedin«s.-""' The Second Circuit Court upheld a lower court 
disnnssal of a civil rishts claim which in\-olved title \'II because of 
failure to state a redressable claim and comply with disco\ crv orders." 
However, another court refused to grant a summary jud«ment where 
the plaintiff alleged discrinnnation resulting from jjregnancy.'^*' 

A number of cases in\ ()l\ ed the shifting burden of proof recjuirenients 
in title cases. For example, the establishment of a pnma facia case of 
discrinnnation was before the Ele\ ontli Circuit Court in a case alleging sex 
di.scrinnnation in promotion. '*' The court found that the plaintii failed to 
show .she was (lualified ff)r promotion. Also, the plaintiff failed to show 
that an eciualK- or less qualified male had been promote d. The court found 
tliat wlnle a comparable male was also rejected for promotion, his creden- 
tials were .stronger on publications than the i)laintiff's. In a ca.se in\-olving a 
private university, the court refused to grant a summar\- judgment to give 
the plaintiff a chance to substantiate a claiuj that the reason.".- for disnn'.s.sal 
of a guard were pretextual.**" In a New "^brk case, a hospital was granted a 
sununarj' judgnUMit in the termination of a hospital director who had 
complained aliout the hiring of a wliile female for another position.'" The 
court found the institution had otlier legitimate reasons for the ternunation. 

A full professor at a private Catholic university brought a claim of 
di.scrinu'nation based on religious affiliation in the award of sahiries and 
other employment benefits."- Tsing a statistical analysis, he attempted 
to show that non-C'atholic faculty recciNcd a 1ow(t percentage increase 
in sahiry than did Catholics. AdditionalK , lie clainu'd that Jesuit priests 
received lodging and food while other faculty were not offered thuse 
benefits, 'i'lie court foniul that lie failed to establish a piinn'. facia case of 
discrimination and any statistical tliffereiices were reiiif)\ eti when actual 
dollars instead of percentages of increases were substituted in theanaly.sis. 
Knrtlieriiiore.siiicejesuit priests return all of their .salar\- to the institution, 

providing them with the aforestated benefits was not found to be disi-rimi- 
natory. 



r)H. .M\ iirii(l(i\ . Hoard of 'l nist<.i's(.tMuiitKi)iiiiT\ ( :oiiiiimiiit\ Collcv'c .S4,S K 2ci t.")? 

{Mh Cir I9.S.S). 

.57. Si-n- V. ■iriisti'cs of I niv. of HI.. s.")2 !-".2ti 2.S.T (Ttli Cir. I(»SS). 

.=58. .Suariv v. Illinois \ ;iili.y ( :oiai/r.iiiit\ Collcur, HHH .Siipp. .JTfi (.\ 1). 111. 19HS). 

o9. Uii V. Tlioiiia-.. S-IT F.:Zil 1 tSO (llth Cir. HISS). 

fjO. Conic/ \ . 'Irii-.tccs of ilarvurii I'liiv.. K77 K Siipp 2.J (D.D.C 1«SS) 

fil. M;iii<ilmr;ui v. Colimihia I niv . ( .■(.Dcuc of I'liv siciaii-. i< Suriicoiis H-i2 K 2ci 

(2(1 Cir. I9.SS), 

(i-l. Tauia/ \. Mar(iiif(t,- Ciii\.. fiSl V. .Siipp. l.J4t (H.I). Wis. lysS). 
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In «i Vdsv on viMnand. a district conrt tonnci that a nnivorsitN 's cK'cision 
to ivojXMi a st»arcli and not Inn* ihf' f tMnali* who w as tht» third c*anchdato on 
thf hiriniUist. was not a cU»c*ision based on sr\ discrimination.''^ This case 
ori^inatod from a di>cnniinalion in hiring C'hiU'K(^ rrsnhinu from ihv 
decision of thi»s()c*!oloK\' (h'partmcnt connnitttu^ that th(» fcmah^ candiihito 
did not niort the (inalifieatii)ns to fill an endow ed ehair shared by both the 
economies .uid socioh)^)- d(*j)artinents/*' 

ScN-eral class action casi\s were bt^fore the comt. One invoU'ed an 
institntion which w as nndiM* a eonrt order from a pre\ ions chiss action 
case/*"^'rhecc)nrt fonnd thai thede^cision not to nio'^'easof tball coach from 
a half-tinu* to fnll-time i)()sitii)n N\as a prij^rannnatic or bndHetar\' decision, 
not a personnel d(»cisu)n eox en^d by (be ci)nrt order. 

ArK)thiM' cas(* in\-oh in,u a chiss of nni\ (Tsit\ extiMi.sion agents was an 
appeal of acbstrict com't decision on remand from th(>Snpreme(,'onrt.*'^ 
The Knnrth C^ircnit C^onrt remanded the case with instnrctions that, 
consistent with tlie SnpriMm* (]onrt findings. faihn*(* to eliminate .salar\' 
di.scriminalion emanatin.u fri)m prt^-title \*II discriminator) practici\s vs as 
a violation of the hiw."" l''nrtlu»rmore. th(* conrt tonnd that a class of black 
e\t(Misi()n a^t'nts shonid ho ctTtifiial U) brin^ charm^s of discrimination in 
promotion divisions. 

AnothiM" cLlss action case has svvu extensiv e action in the conrts. Thv 
original ca.se invoK ed di.scriminatii)n chariies broimlit by the feniaU* facnltv 
of a nu^dical college. Tlie district conrt foimd that the fiMuale facnitx had 
failed to establish a i)rinia facia castM)f chsparatt* treatment and barn^d thi^ 
di.sparate impact casi» bi»cansi» thi^y faih^d to rai.se tlu* claim.''*' On appi\il, 
tlu*cas(* was riMnanded in hght of tlu^Snpreme (Court's ruling on nniltinle 
regression anaK sis adnnssion ot en idi^nci* in lia^rniorc.*''* On riMnand, the 
district court again dis.nissed thi' case, ribb ing on die pi cici»dnral bar of thi» 
disparati* impact claim.'" Tlu* circuit coin"t. on appeal, has remancU^d thi» 
cas'» to anotbiH" chstrict conrt. linding that uhili* [\w \\(U\\s cHsparati^ 
impact wi^ri^ not ns(»d nntil luitltriah thi* basic thrnst of the claim was 



().). l.ainplurc' \ I^rt)\\nrni\ . fiUO T. Snpp l^'i ( D.Ii.I. HiSS): Tlir NciihoDk of 
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R5. Sciuu*\^ aid V. rm\i'iMt\ nf Mimi. SlT K.2il 172 (Stii ( iii hiSS); .wv Tlu' VcarlinoK 
(if StliDol l.au HJS.'')at :n I. n.(i(Mi(lcr \ I ni\rrMt\ <»! \linn . T'JO K 2vl 11 10 (Stli ( iii 

Si'( l Ur ^r.irhnnk df Sc Imol l.au UN^ at 2:J.>. U.i/cmorc \ . V'wd.i) . T.")! K.2il (j()2 
(4th Cir. 1WS4). rcN'd. lOHS Ct 3000 { n)Mi) . srr- I'hc ^(•.u hnok i»l Schnnl 1 au Pl-STaCild 
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clearly a disparate impact claim which should not hv procedurally barred/ ' 
Furthermore, the court found that plaintiffs haw presented substantial 
claims of continued discrimination emaiiatinn from pre-title salary 
decisions. 

A district court case involving a chiss of females in a New York public 
institution yielded a findinc> of no sex discrtMiination against the class."^ 
The court noted in decidi? »g this disparate impact and disparate treatment 
case, that e\idence of intentional discrimination in indi\idual claims is 
relevant to class claims of disparate treatment, while evidence of dasswide 
discrimination may show that the reasons in indi\idual claims may be 
pretextual.''' After an extensive analysis of all of the statistical e\'idence and 
their weaknesses, the court decided to use the statistical e\'idence but rely 
on anecdotal evidence to determine if the class was discriminated against 
due to sex. The court found no discrimination based on sex in an>* of the 
individual title claims and in only one of the e(}uai pay claims. Thus, 
the finding was in favor of the institution on the class sex discrimination 
claim. 

Ill a claim involving retaliation, the court found that the individual was 
not discriminated against either in the award of salary or retaliation 
through termination.'^ The court also fcuiid that the comparable male 
sahiry was actually slightly lower than ^he plaintiffs at the time of hiring 
and that the termination occurred prior to the institution s knowledge that 
.she had filed charges with K.E.O.CJ. 

In a damage settlement, the court found that the lowe** court had 
errored in vie ving a secretarial josition as comparable to a public relations 
job at a coiiiniunity college where termination was based on impermissible 
sex discrimination.''^ Additionall>', the court found that interest .should 
have been awarded on back pay. 

Equal Pay Act. In a cas(»allegiiigsex discrimination in enipio\'iiienl 
practices and salary, tlie salar> discrimination charge went to trial while 
the other issues resulted in a summary judgnuMit for tlu* instituticm."" The 
court found that tlie salar\' disparity was based on a merit system in 
which the plaintiffs refusal to teach certain cours(Vs became a vuli^I 
factor Tne teacliiiig load issue was pari of the controx ersy o\ er tl v 
plaintiffs contract. The court found the terms of tlu* contract were 
clearly spelled out in a letter which referred to th(* facultx' handbook on 
teaching load. Discussions between the department chair and the plaintiff 



71. Sciiu'l \-. Vt'sluva l inv.. 8:^9 K 2cl IS (2cl Cir. i9hS). 

72. OttaNianiv.Statrriiiv.of N.V at Now Palt/. 679 K. Supp. 288 (S.D.N . V. 1988) 
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were uvvvv luadi* part of ihv contract. Two otlu»r cusvs in\*ol\ inu tlu» sistvr 
of the plaintiff, anotluT nni\'(T.sit\' profiv^^sor who brought eharH(\s of .s(»\ 
discrimination, faih^d to i\stabhsh a prima facia vixsv resuUiuK in ruhnys in 
favor of tlu» nui\ (Tsit\ / • 

Title IX. In a tith* I\ cast* in\-ol\-inu achnission to f'\-e different 
medical schools wluu t* tlu* Snpr(»nu* ('ourt"'' estabhslunl a pri\ ate ri^lit 
of action in tith* IX cases. th(» plaintiff fonnd luM'si^lf in conrt appi^ilin^ u 
contempt ordiT.'-* By filing an action in stati* conrt, a fcfltM'al conrt issned 
a contempt citation l)ased on pre\ ions Htiyation. a fini* of SIOO for eacli 
day in viohition, and an order to prohibit her hnsband from represiMitin^ 
her in subseipuMit actions. 'l*h(* conrt snbsiMpuMith diMiiinl tlu» hnik of a 
motion to amend the contiMupt order iwct^pt as to tlu^ dati^ the fine 
shonhl be^in accrnal.**'' 

As discnssed nnder tith» tin* (M\-il Hiyhts lUvstoration Act of 1988 
also expands tlu» coverage of titK» I\ from a spi^cific program receiving 
federal financial assistance to tlu» total institntion or stat(vs>'stem. bi a 
titli* IX and ecpnil protection claim nnder th(^ fourtiuMith anuMidnuMit. tlu» 
conrt refnsecl to ^rant tlu* uni\'(»rsit\ a snunnary ind^nuMit.^' Tlu^ com't 
fonnd that material issnes of fact existinl reipiirinu adjndication of the 
plaintiffs allegation of discrimination based on gender in participation 
in athletic programs, tlu> award of athl(»tic scholarships, the allocation of 
funds, tlie assinnment of coaching staff, the allocation of funds for tra\ (*l 
and acconnnodations, and thi» allocation of trainers, training si^rv ices, 
dining s(M'\'ic(\s. housing, and pnblicit\ . 

Age Discrimination. The KmcI off cast* in this secti(ni iii\-ol\*(»s a 
Snpremt* (lonrt dt^cisiou.''- 'Ihv cas(\ fih^d b\ a formei iMnplox tu* of a 
nniversity. brouuht a claim of 'd^v (hscriniination alony with a number of 
state claims to the f(»d(M'al district court. AftiM' six nuniths of fact finding, 
the petitioner asked that th(» f ediM al a^e discriminatiiui claim be withdrawn 
and the district court ri^niandiul the cas(» to stati* court. Tlu» Supr(Mn(» 
(lourt. on certiorari, ruhnl that tlu» district couit \vd< i\w discn^tion to 
remand a cas(» to a stati^ court wIkmi pendent stati* claims rtMuain after the 
withdrawal of all fiultMal elainjs. 

In a (in(\stiou of jurisdiction, a ( iatholic colley;e alleged that the first 
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anuMulnu»nt estaUishnuMit and f rtu* oxercise c'laus(\s prohibited thv vn- 
foicriiKMit (if tlu» Anv Discrimination in Kiuployninit Act*'^ at religious 
affiliatou institutions.*'' Thv court iound that the rrlatively narrow focus 
ot the ADEA does not entaiiKK* K^^vernnient in the affairs of relijirious 
institutions so as to inipHcate the first aniendnieut rehgion clauses. 

Other ADKA cases (h»alt with specific charj^es of discriminatory 
practices. In a \e\v York case, the court found that thephiintiff had been 
notified (>f thi» discontinuation of the employer's contribution to the 
eniph)yee s pension plan after he reached the a^v of 65, even though he 
continued employment until TO.'''^ The court also found that this practice 
did not violate the Kmploye^ Retirement Income vSecurity Act of 1974.'" In 
a ('alifornia case inxolviuK hiring, the court found that the plaintiff failed 
to establish a prima facia casi» of a^e discrimination in two si»parati» hirin^s 
under disparate treatment theory.*^' In one case, the plaintiffs failure to 
submit letters of reconnnendation meant he had failed to complete the 
application process and, therefore, could not sustain a claim. In the other 
instance, the court found that a memb(»r of the protected class was hired 
over the plaintiff and plaintiffs (jualification were clearly inferior. In a 
Washington case involving vi;)latit)n of a state age discrimination law, the 
court found that the plaintiff had failed to establish that the definulant s 
reas(nis for termination were a pretext for age discrimination.'''' 

However. se\eral casf»s had different results. An Illinois ca.se took a 
uni(jue twist in that it involvinl not the claims surromidinK the choice of 
earl\ rt^tiremen;, but rath(T alleged that those who chose to work until the 
mandatory retirement age were penalized by the way btnefit packages 
were awarded, thus becoming a "subterfuge" in violation of ADKA. The 
"ourt agreed and denied defendant's motion for sunnnary judgment. .A 
New York court found that a professor wlio had e.itered into a settlement 
; ureement whereby full-time employment would be terminated and slie 
would release the college from all liability, did not preclude a suit where 
the C()ll(»ge refusiHl part-time employment becauNC of a policy of not 
emploN iiig anyone o\ er tln» iige of se\ euty In Arkansas, the court found 
tliat (»\ i(K»nce w as sutticicMit to support the jury findiiig of agi» discrimina- 
tion and that interest on back-pay wi.s appropriate as part of the damage 
award.'*' 
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Rehabilitation Act of 1973. Disf^iminalion due to a handicap 
was before the court l^ecau.se of the termination of a l)lind eniplox ce ot the 
I>epartin(Mit of Kchication/J'-^ AffirniinK the district court opinion, the coart 
found no error in the finchnjj that efforts had been made to pnn icU^ tlic 
bhnd CTnployee with aids such as readers to perform his tasks. The court 
also found that the department had reduced the work load as another 
means to accounnodate the handicaju Whik* the court (juestioned wh>' a 
h\i\K\ pers(;n would be assigned a job reciuiring hvavy research and reachng, 
they found that accommodations were sufficient to hold that termination 
based on poor performance was not discriminator)'. 

Hiring Discrimination. An Illinois court found llrU the univei sit>* 
seourily department's failure to liire a black applica.it bi^cause he had a 
misdiMueanor arrest for carn/iuK a unu was discrimiuaUcn,^* The court 
found that the institution failed in its burde»^ tw .support the allegation that 
refusal to hire because of the arrest reccnxl was a busiricss necessit>\ Thv 
Fifth Circuit Court affinnec^ the decision that a black nolice officer was 
not discriminated aj?ainst or denied a position as an associate vice prt'sident 
of administration because of his race or protected speech.^' 

Nontenurecl FacuUy 

First Amendment Speech. Thv cjuestion of -hether a librarian 
was discharged because of protected speech was bvforf^ the court in a 
\'irginia case.^^ Hie plaintiff alleged that the filing of a griex ance at the 
institution and his testimony before the X'irginia General Assembly 
about misappropriation of state funds were the basis for his removal. 
The court found that the grievance about his employment status where 
his contract had been reduced from three x'cars to one year prior to his 
testimony before the legislature was not a public concern implicating 
protected speech inuler the amendment. Furthermore, thecom't found 
that the plaintiff failed to establish a causal link between his protected 
speech, testimon>' before the general assembly, and his rtnnovah This 
finding is further buttressed by the timing of the majority of the disciplinary 
actions taken against the eini)]oyee prior to his testimony. 

Nonrenewal Procedures. The issues of the tionrenewal of a tenure 
track facuhy member or the denial of teuiu'e were vigorously litigated in 
the past s ear. The issues inchide (juestions of contractual rights in either 
nonrenewal or tenure cteniah constitutional issues emanating from the 
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diMiial or nonrenewal action, acvoss to inaterials or doliberations in the 
tenure review process, and liability issues. 

In the nonrenewal of a probationary faculty member, one issue is the 
authority to make snch decisions, hi an Illinois case, the court Tound that 
the statutory authority of the board to dismiss nontennred facnlty was a 
nondelegated power which could not be snperceded by a collecti\'e 
bargaining agreement. Another issue is the contractual obligations 
possessed Iry the institution. A District of Cohimhin court ruled that the 
plaintiff liad shown a reasonable e\i)ectation of re-employnient muler a 
three-year tenure track contract when the institution failed to meet its 
own deadline for notification of nonrenewal.^" In anotlier case, the First 
Circuit Court affirmed a lower court decision that the institution, after 
ac(iuiring a college, was not obligated to honor the notification provisions 
of the previous institution and notification was timely as found by a jury 
triaP^ 

Questions of contractual obligations were before a New York court 
which found that a faculty member s contract was not breached wlien his 
contract was not renewed. A Louisiana court found that an unsubstan- 
tiated verbal promise of tenure would not supercede a contract where no 
guarantee of the award of tenure was implied or expressed.^"" A cour^ 
ruled that an institution could rescind a contract without a hearing when it 
found out that the faculty member had held concurrent full-time positions 
at two univ ersities.*^* hi Georgia, a court fo aid that a contract was not 
breached in the denial of tenure nor could the denial of access to data after 
the denial decision result in a damage award. '"^ The Fifth Circuit (]ourt 
found diat die letter sent as a written response to annual evaluation was too 
far ren.oved to be a preterniination notice the next year.**^' Also, die court 
found that plaintiff's speech did not in\'ol \v matters of public conrc-ni and 
thus did not fall within the protection of the first amendment. 

The procedures in the re\'iew and denial of tenure w ere also before 
the courts. In an unusual case, a faculty member applied for and was 
rev iewed for both promotion to assistant professor and tenure hut w as 
deri'ul bolh.'"^ The foini sent to award her a terminal > ear contiact 



96 Hnaid nl Trust rrs nf ( 'oinmiiiptv ( Inllcut' Dish Nn. 50S \ . ( !i>nk ( iiumlN' ( .*nllt'>;i^ 
'IVachrrs rniori. 522 N.K.2(1 9:i (III. App". Cr. mi). 

97 Howard I'niv. v. HtM. .547 A. 2(1 144 (D.C. 1988). 

98. Au^iarwM v. Pourr Si-hool nf Mt'diiiiii'. 8.37 K.2(l 17 (.si Cir. 198S). 

99. Hnsrii V. N'assar Cnllrur. 525 \.V.S.2<I399 (App. Hiv. 1988). 

100. Coirlicl) V. Tnlaiu' I'niv. of l.a.. 529 So. 2d 128 (l.a. Cr. App. 198^): scr Thv 
Vtwhonk (if KdiK'utioii Law 1988 at 2.39,(;oUliol) v 'Inlaiu' Tniv. of I. a. .809 F.2<1 278 (5th 
Cir. 1987). 

U)l. Morua.: V. AmrritMii I'niv.. 534 A.2d 32.3 (D.C 1987). 

102. Moffu' V. O^ilclliorpr I'lnv.. Inc.. 3ri7 .S.K.2d 112 (Ca. Ct. A()p. ;:}88). 

103. fW' \. Dt'l.aiino. 8.37 K.2d 233 (5lli Cir. I9S8). 

104. House' \. I'invtTsitv of Ce nt. Ark.. B84 K. Supp, 222 (K.I). Ark. 1988). 



ERIC 




llifiher Education / 213 



contained a check after the words "teniire-tra.:k contract*' instead of 
"terminal contract." The plaintiff alleged that thii error gave her defacto 
tenure. The board of trustees met several time.^ over this matter and 
eventually changed its vote and denied tnuire. 1*1 'c court ruled that the 
handbook was clear that this was a terminal contract and pluintiff 
acknowledged that she knew the misi)laced *'X" was an error. Further- 
more, the court ruled that statements made to die pr ess involving public 
meetings of the board did not implicate a liberty interest requiring due 
process. In a Xew York case, die court ruled that the chancellor's failure 
to forward several faculty member's tenure revie w materials to die 
board was error. Clearly, state hiw gives the board the power to grant 
t'^nure and does not vest any discretion beyond makii g a reconniienda- 
tion to the chancellor. 

Several cases involved allegations of the existence of a property 
right or a liberty interest requiring due process i\ the denial of tenure. 
The Fifth Circuit Court found that die faculty member had no property 
interest or liberty interest reijuiring due process in the denial of tenure 
and that the institution provided valid reasons other dian the faculty 
member's public statements about the schools polic)' of disposal of 
laboratory animals.*^** In a South Dakota case, a federal court reached 
similar conclusions of the due process issue but found that sufficient 
facts remained unresolved to recjuire die first amendment claim to be 
tried. 

Access to materials and deliberations were also before the court. In 
two Pennsylvania cases, one involving a "state related" institution^"^ and 
another involving a pri\ ate institution,^"^ the court found that materials 
prepared by the various levels of peer review within the institution s tenure 
review process are performance e\ aluations, not letters of reference, and 
should be subject to employee inspection under the state labor laws J In 
Minnesota, a federal court granted a faculty iueniber the right to review 
the tenure and personnel files i)f all faculty members of the college in a 
case alleging sex discrimination under title \'II.^ ' • Hie Third Circuit Court 
refused to dismiss an order by the district court to gi\e access to peer 
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wvivw records in a title \1I sex diseriiiiination ehiiiii.*'" Tlu* defendant 
institution was nnsnccessful in ar«uinK that the ease it fiU^d in the Distriet of 
(a)hnnl)ia took prt»eedenee under the eonrt's **f irst filed rules." I I()\ve\ er, a 
faeulty uienilnM' filing a wrongful dismissal ehar«e after tenure was denied 
was unable to ^ain aceess to peer n^iew materials in an action in a 
\erniont eourtJ^* 

A number of cases in\'olved allegations of violations of constitutional 
or cis'il rights in the denial of tenure. Kor exaniple, the Fifth Circuit Court 
found that a faculty member's eiiual protection fiuaia:itees were not 
violated when his lenient srading policx* became an inipi^rtant factor in the 
tenure denial decision when grading policies were not considered in the 
d(»cisions involving other probationary faculty \ ikUm' re\'iew. • ' » In Idaho, a 
faculty member was able to show that speech about grades awarded in a 
seminar was a matter of public cc^ncern and an iuipermissibh* factor in the 
dtMiial of tenure decisionJ^-** The cinirt reinstated the faculty member and 
remanded tho case for a determination of damages and attorneys* fees. In 
anotluT case, a facultx' member who was denied tenure filed four counts 
against the institution. Hie first three represiniti^d breach of contract and 
misreprt\sentation claims while the fourth count iuxoK'ed allegations of a 
de^'iMon emanating from protected speech.'*" Thv circuit coiut reversed 
the dismissal of the first three counts finding that the interrelated nature of 
the four counts mandated trial on all four counts not just the fourth count. 

In claims of sex discrimination in the denial of tenur(\ a federal court 
ruled that after a jury \erdict in favor of the faculty nuMober, the 
plaintiff was entitled to re'nstatemenl as a tenured associate professor 
and awanhal damagt^s for emotional distress under state law.'^' In a 
Fennsyhania case, a private university hired a black faculty member 
with the written understanding that part of his task was to help the 
institution build strong public relations with the comnnniitx . The faculty 
connnittee reconnnended tenure and rated his public service and teaching 
as outstanding and his scholarship as satisfactory. However, the 
tlepartnuMit head and those above him in the [jrocess gave no outstanding 
ratinus and below satisfactory in research. The coint found that from the 
i»\ idtMice in the 19S1 claim, tlu* jury could deciuce that the denial of 
tenm-e du(^ to low ratings was a pretext for racial v'vscrimination.'*'* 
Noting that his *ob descri))tion recpiinul that lie emphasize public relations 
and that his record in this area was clearly outstanding, the court found 
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that the clopartnuMit liead and those above him de\ ah-.e'.l those items and, 
lo«icaIlv, the jury could assume it was l)ecaiise of the i;hiiutif'f "s race. The 
court reversed the lower court decision which had granted judgment in 
favor of the defendant institution on tlie title claim. 

Simihu ly, a Delaware faculty meniher was able to show that failure to 
Krant him tenure was a pretext for discrimination on national origin."" 
Pretext existed because the rea.son for denial was an attempt to upgrade 
the academic program, but the new job was ad\ ertised with the same 
qualifications possessed b>' the plaintiff. A state tasv reached similar 
pretextual conclusions.'^" 

Part-time Faculty. A part-time f aculty case invoK ed the coverage 
of retirement benefits after tlie adjunc-t faculty member's death.'-' The 
faculty member had been emplo> ed on a regular basis by the institution 
and was under contract to teach the following summer with a couniiit- 
meiit to teach in tlic fall. Just prior to the commencement of summer 
.session he notified the department head that illne.ss would pre\ ent his 
teaching that summer and w as told he would be offered a position for the 
faU. Upon his death in late sunnner the Public l£mj)loyee Retirement 
Board ruled that since he was not employed and had failed to follow the 
conversion procedures, his widow would not (jualify for death benefits. 
The court ruled that lie was active in the retirement system, that he was a 
regula. p.;rt-time employee, and that the proper notice of the con\ ersion 
requirements hail not been forwarded. The court ordered the pa> inent 
of death benefits. 

Tenured Faculty 

Termination for Cause. Issues smrounding termination of tenured 
faculty for cause include the (juestion of the existence of a tenure contract, 
due process reipiirements, claims that the termination was a N'iolatiou of a 
constitutionalK- protected right, and the t\ pes of causi resulting in the 
termination. The (juestiou of t ;e existence of tenui'e was before the 
Klo\ entli Circuit Court in a decision involving the transfer b\ the state 
legislature of the community coilegeto the authorit\ f)f the.state.systcn.' " 
The court reuianiled the case, finding that the suit w as not barred b\ the 
eleventh amendment. 

Several cases iuNolved the nature of contract. In a Florida case, a. state 
court ff)und that the facultv member was disnii.s.sed for failure to meet the 
terms of a manclator\- disabilit\ leave agreement executed In both the 
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plaintiff and his attorue) .^^'* Court action was time barrod when the 
phiiiitif f failed to reciuest a hearing within twenty-one du/s of notification 
of termination sent to his attorney. The Sixth Circuit Court found that a 
faculty uiember who resigned trom the institution \v'\i; uui .^ Mii^^d a 
properly risht when he was suhsecinently deni'\l profi"<'<r jeritus 
status. ^-'^ Anotlier court found t».at r^. faculty !»ieiuber haci *cuu>uuctively 
resigned" when she accepted a judjieship,^-'' The refusal to reinstate the 
professor did not violate a j)r()pev:y rifiht or the first amendment. A 
IXstrict of Cohimbia facult\- me-PiOer was unable to successfully sustain a 
breach of contract claim over his suspension, three year grievance 
procedure, and subseciuent reinstatement. ^^^^ 

A number of cases involved cjuestious of due process. In Wisconsin, 
a faculty member who no longer could attract students to his class was 
reassigned to other administrative tasks, asked for a hearing, refused to 
resign, and was terminated when he failed to show up for work as an 
administrator.^-' The court found he was entitled to due process but was 
no longer emploN -ible as a facultx' member because of illness. Danuiges 
should only be in the form of pay from the day he was terminated to the 
da\' final dismissal would have taken place had the proscribed procedures 
been followed. 

Claims involving constitutional violations in termination of tenured 
faculty were litigated. In Washington, the court found tliat speech by the 
plaintiff, a dismissed tenured faculty member, was protected under the 
first amendment. Howc^ver, the court found that the institution had a 
permi.ssible reason to dismiss the plaintiff. His obscene language and 
excessiv e criticism of fellow faculty, creating an untenable situation in the 
work place, was not speech on matters of public concern, but ratlier 
emploNce speech. The Kle\'enth Circuit Court affirmed a remanded 
district court finding^-** that the plaintiffs disputes with administrators, 
viewed as disruptiv e* of the work en\*ironment, were not matters of public 
concern J-^ 1 Iowe\ er, evidence of stwual harassment of students not used 
at the termination lu^arings was inadmissible lattT in court as the rational 
for the disnn'ssal. In another case, a nu^dical college facultx' nuMuber, 
facing charg(\s of malpractic(» over ihv d(»ath of four paticMits and findings 
of negligence in patient care anil resident sup(»r\ ision hy internal and 
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external panels, was asked to resign, which he diiV^^^ The court found that 
the resignation was not voluntary thereby rendering it a depri\ atiou of 
projx r^y, A local newspaper contested tlie institntion's attempt to have tlie 
recori , in this case sealed. Hie circuit court ordered the lower court to 
hold a hfnirinK before sealing the records.' 

In a case in\'olvins a decade of agitation by a facult>' member of the 
denial of an NSF grant proposal, the court ruled that the plaintiffs public 
speecli destrcjyed the harmony and workins relationship of the institution 
and clearly becuine disnipti\ e.'^^ The saga of a decade of pursuit of the 
issue through the hierarchy of the uni\ ersit>' to the state police, the Federal 
Bureau of In\'estigatiou, the Rovernor of the state, and a United States 
senator is replete with threats, harassment, and charges of criminal conduct 
bordering on defamation. The termination after what the ccnirt called a 
comprehensix e due process procedure was initiated through a petition by 
the fiiculty of the college. 

Another case invoh ed a facult>' member who was dismissed after a 
hearing committee found him guilt>- of sexual harassment of female 
students and the courts affirmed that the plaintiff's constitutional rights 
were not violated in the termination process.^*^'^ The fac\ilt>' member's 
widow brought a title MI claim which was rejected by the court. '"^^ They 
foimd that the issue raised, charges of sexual harassment alleged to be 
pretext for discrimination based on sex, had been resolved in the previous 
litigation filed under sections 1981 and 1983, A sports director and tenured 
faculty member was unsuccessful in alleging due process violations in his 
termination as either an adnn'nistrator or a tenured faculty nicniber,*^'* A 
university audit found that he had used university funds and clerical 
support to operate several private business ventures and misused the name 
of the institution, hi \orth Carolina, a facult>' member was unsuccessful in 
alleging that the evidence before the hearing com mittee was inadequate to 
supi)orl the charges of sexual harassment of fenmle students in his 
courses,*"^ 

Denial of Employee Privileges. Tenured faculty member privi- 
leges included issues such as temporary suspension, denial of promotion, 
censorship of classroom activity, and assignment of facilities. Two cases 
invoh'ed suspension for a period of time resulting from unacceptable 
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behavior. In a case on a[)i)eal, tin* Second ('ii cuit Court ionnd tlr.il the 
dne process rights of th(* faculty nuMnl)er wer<» guaranteed through the 
college grie\'ance procedm e whvw he was susp^'uded for two weeks for 
refusing to allow an evahmtion team acct^s.s to his class after students 
couiplainetl about his teaching. 1*he coin t also nil(»d that the dismissal 
of his first amendment claim by the h)wer court was an error and 
remanded the ca.se for a liearing on tlie merits. In an Ari/onu case, the 
court found that the contract had not been breached when a faculty 
member was suspended for six months after a hearing tribunal foinid 
bim guilty of .serving cookies laced with nmrijuana at a class activity of 1 
campus. ^■'^'^ 

Several cases inxoK ed the rlenial of promotion. In one case, a 
faculty member alleged that his promotior* was denied because of his 
public pronoimceinents on matters of p\iblic concern. Some of his 
prouonnceinents o\ er the years in an ongoing dialog with the president of 
the institution were matters of public concern. Therefore, the district coiirt 
errored in granting summarx* judgment to the clefendant institiition.^^^ In 
another case, a faculty nuMuber denied promotion brought claims of 
defamation emanating from the contents of a memo from the department 
h(»ad.'^" 1*he court found that th(* opinions in the memo were the result of 
theexaluation process to which the faculty njcmber had oi)ened herself in 
the application for promotion and were i)rot(X'ted In* the first amendment. 

Free speech \ iolations were alleged in the transfer of sexrral professors 
to oilier department.s. The court found that while the spi*ech of the 
professors o\er the ((uality of the department wen* matters of public 
concern, they had become siguificautU' disrupti\ e and could be viewed as 
going to thf* very root of the j)rol)lems of th(* department.' 'i'he court also 
foiuul thiit ?he plaintiffs had no property right in the departnuMital 
assignnuMit. Another case iuv()K*(»d an attCMupt to ceusine a professor's 
classroom speech. 'i'he circuit com t dismissed the defendant^ appeal 
\\ hieh argu(»d that ;i (|ualified innnunitN' should hdvv rt»sulted in the district 
court grant of a sutumarx judgment in faxov of the institution.'** 

Sex eral cases ir\()l\ ed the allocation of rtsonrces. A (*onm»cticut 
court found that a former dean did not lia\'(*a property right to a specific 
salarx and ti*nure us a [)rolt*sst)i because others had receix ed that ofter 
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when tliey stepped down as dean.* In an Illinois ease, a Fatvnit) ineniher 
at a private uuiversit)' failed t(* establish rijjhls to the allocation of 
laljoraton' space for his cancer rt^search.***' 

Termination Due to Financial Exigency or Program Elimi- 
nation, A \\'ashinKt<)n court found that the institution followed the 
procedures spelled out in institutional documents when tlu» boariJ of 
regents voted to close a program and the two tenured faculty members 
were j^iven termination notices, a hearing before a connnittee, and an 
appeal to a higher author;t>'. * I lowever, a Nebraska court found that an 
institution failed to meet its contractual obligations to a teni>inated 
faculty nien^ber when it failt»d to grant the recjuest for a hearing.**" 

A California facult>- member without tenure who headed two grant 
programs funded by the federal government was terminated by a \ ote 
of the departnuMit to phase the two programs oiit over the next two 
) ears,^ *** Hie court found tint the institution and its chancellor had acted 
arbitrariU' when it ignored the findings of a hearing agent and continued 
to uphold the termination action. 

Collective Bargaining 

A long-standing litigaticm' between the Regents of the I'niversity 
of California and the state labor relations board was resoK ed b\' the 
Supreme Court. ^-'^ The court found that the institution was recpiired by 
Private Kxpress Statute^ '^ to allow only the distribution of mail by their 
own mail service (ui nnitters whicli are*'related"totlie**current business" 
of the institution. The court found that the mail from the union to 
employees of the state* colleges and universities about organizing w 
collective bargaining unit was a matter related to the union's current 
business and not the business of the state higher eihication system. Tlie 
institution was correct in denying trie union acc(\ss to its mail scrs ices 
nnder the federal law. 

The (juestion of the jurisdiction of labor relations statutes o\er 
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vanoiis instituHoiis was l^efore the courts. A Pennsylvania ci)urt f'oun i 
thai the state system ot higher education, the governing board for o 
foiu tocn pubhc comprehensive co'leges, did not fall under the [)ro\ isions 
of the statutes which defined the jurisdiction of the state labor relations 
board.' '- In Ohio, a court found that the state labor relations board had 
no jurisdiction over unfair labor practices wliich occurred prior to die 
effective date of statutes which defined unfair practices. 

Questions surrounding the organization of enipUn ees into a collec- 
tive bargaining unit were also before the courts. In New York, the court 
found that an ernpbyee could not claim retaliation for attempting to 
organize employees when discus.sions about emi)loyee issues fell shori 
of die level of activity recpiired to show a concerted effort to organize.*''' 

In a bargaining unit desigjiation case, the Fifth Circuit Court found 
that the faculty at Boston University were managerfal employees not 
eligible to organize a bargaining unit. In a case on remand from the 
Suprenxe (^lonrt,^'*^ the court relied on the analysis of the Yeshiva case^^^ 
and found that faculty decision-making authority ..uide them 
managers. 

Two other ca.ses involved membership in the bargaining unit. In 
Oregon, the court found that a bargaining unit which included research 
associates and a.s.sistants, instructors, and lecturers^ but excluded teniire 
track faculty, could not be certified under .statutt^ry provisions defining 
antifragmentation CTiteria. '"'^ In Illinois, the court ruled that the directors 
of research centers and institutes were managerial employees excluded 
from the bargaining unit.'^^ 

Charges of unfair labor practices were also before the courts. In 
Connecticut, a court found that the termination of an employee at the 
end of the probationary period was a nongrievable managerial prerog- 
ative.'"^ A New Jersey court found that the setting of the mandator)* 
retirement age at seventy was a nonnegotiable managerial preroga- 
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tivi\^^^ H()svev(>r, the maniieM' used to waive the ajie retirement provisions 
was a neK()tial)le matter. In Wrmont, the court f ound that tlie president's 
atten)ii)t to bring equity to faeuhy work loads by issuing workload 
guidehnes which "excessively" increased the workloads of some faculty 
was an unfair labor practice, absent negotiation with the collective 
bargaining unit.^"- 

However, an Oregon court found that it was not an inifair labor 
practice to cease ])argaining with a bai''2;aining organi/aHon because of 
an impending election or to refuse to accept tlie unratified agreement of 
the previous bargaining organization defeated in the election. 

Grievance procedures were also the subject of litigation. In the 
discharge of an employee, the court found the principal of res judicata 
applied where the merit board hearing officer found that the institution 
had valid reasons for the termination.^^* The .state labor relations board 
could not also liear the grievance even when the institution advised the 
plaintiff that tlie merit board was the only available option and the 
plaintiff vohmtarily cho.se diat option. In another case, a stale court ruled 
that state courts could not entertain the filing of a claim where proper 
administrati\ e remedies (i.e., a hearing of the dispute by the state labor 
relations board, had not been exhausted.*^'' 

Arbitration issues were also litigated *his year. Among the issues was 
the(}uestion of when the parties could go to arbitration. A Massachusetts 
court found that the parties could not go to arbitration during the term of 
an existing collective bargaining agreement. ^'''^ In a New York case, the 
court affirmed an arbitrator's decision, even though he used a different 
reasoning to reach the same result as another arbitrator.*^" 

Administrators and Staff 

Claims *.i the termination of administrators and staff included (juestions 
of jurisdiction, constitutional rights in\'olving property, speech, or dis- 
crimination, claims of breach ot contract, and \'i<)lation ot state laws. An 
Uhiho case inx'olved the q:iestion of court jurisdiction in a dispute over 
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tlie tcnnination of a university employee. Thv state attempted to move 
the case from state court to federal court. Thv court found that eleventh 
auuMulment immunity and state statutes authorizing suit in state* coart to 
recover damages from thestate necessitated the nrantin^M)f the plaintiffs 
recpiest to send the case hack to state court. '^^'^ In Colorado, the court 
found that the state personnel board does have authority to review the 
personnel director's determination on approval or rejection of a state 
service contract. 

"I'he violation of constitutional rights in the ternn'nation of adminis- 
trators was also before the court. In the lead case in this section, the court 
found that the institution possessed a "cpialifie>d inununit) " from prose- 
cution in a situation where the plaintiff is unable to substantiate 
constitutional claims in order to surmount the immunity defense. 
Kemoval of a faculty member from the department head po.sition was 
an administrati\e "discretionary function." A terminated community 
college dean could not .sustain a constitutional claim simply because the 
institution did not follow the spelled out procedures for which state 
remedies are available. •"^ 

A nund:)er of cases raised the issu(» of the existence of a proi)ert>* 
rifiht recjuirioK due process. In New Mexico, the court found that t!ie 
nonrenewal of a l)usiness manaKer's contract was not the denial of a 
property riKlit.^'- In an Indiana case, the court found that while the 
plaintiff had no property right emanating from the institution's policy 
manual, material facts existed to warrant trial on whether a property 
right was ac(}uired through universit>' emplo) luent i)ractices.^''' A sur- 
geon's due pr()ce\ss was prov ided during his retjuest for reinstatement to 
the university hospital staff.'"' The hearing conuuittee did not hear 
te\stim()ny on the surgeon's be»half, did not issue a written decision, and 
did not recjuire the surgeon be repre\st»nted b>* counse»l. 

(^ases in\'()l\'ing allegations of first amendment \ iolations in termina- 
tions wvvv also be^fore tlie courts. In a *^»nnsylvania case, a sununary 
judgmcMit was granted on a discrimination claim but denieul on a first 
amendment claim.'""* Material issuers exist on the academic advisors* claim 
that the\' wvvv dismissed for tluMr public stateMn(»nts on discriminatory 
f)racticesat tluMOstitution. Radio station progranuM s wiTedismisse^d when 
they re-fused to .stop reporting on a housing de\ elopment and a political 
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campaign in which the college had an interest.^'** Tlie eouit, citing an 
Alabama decision,^ ruled tliat the radio station had the prerogatn e to set 
its own editorial policy and had not violated the first amendment rights of 
the program director. 

In another ease, the court found that w hile the pronouncements of an 
athletic director w ere matters of public concern, the>- w ere ni)t protected 
W'lien fliey became disrupti\ (» to the pr(»sident's abilits* to nmintain harmony 
within the college en\'iroiunent.''*' A Texas federal district court failed to 
grant a sunnnary judgment in a terniination case A here first auuMiclment 
rights, among others, ma\* luu ebeen \ iolated.''-' Material facts reijuiring 
adjudication existed in the termination of a health center clerk who stMit 
memos to her siipervisors identifying pas roll irregularities. The District of 
Columbia Circuit (Jourt found that an athletic director s statements about 
improprieties in the athletic program w ere matters of public concern but 
the **go\'ernment s interest in efficient administration outweighed Hall's 
interest in speaking."^^" Finally, tlie president of the institution who publicly 
disclosed ill(*gal activities of the business school dean and the chair of the 
board of trustees, was an at will cmplox ee and could be terminated for 
perceiv ed deficiencies in leadership necessar>' to carr>- the school tlirough 
troul)led times. 

A college painter alleged that he was the x'ictim of racial discrimina- 
tion during his emplo> in(Mit and sued for damages. On appeal the 
court held that Mie employee was eligible for danniges, activities of 
co-workers wer(» discriminatory, and inactions of the superv isor raised 
additional allegations of racial discrimination. A police officer who 
r(»fused to take a polygraph test sued alleging that protections against 
self-incrimination W(*re x iolated.*'^'^ The court remanded the case on the 
self-incrimination issue. 

C'uinis of a breach of contract w ere alleged in sev eral terniination 
cases. In Massachusetts, the court fomid that the terminated director of a 
department w as discharginl for v alid reasons.'*'* Termination for strained 
relationships with some of t\w facnltv" did not breach the einploN Uient 
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contract, lenninatioii of an employee* ser\'ing"at will" did not breach an 
employment contract. In Maryland, a terminated d(»\ (»lopment officer 
conld not maintain a claim of constriicti\'e and wrongf nl discharge when 
tlie i)re.sident asked for and received his re lignation bnt later gave him 
an opportnnity to rescind it.'**" In Minnesota, a t(Mi-ired professor's 
contract was not breached when the institntion failed to appoint him 
department chair. However, in Arizona, theconrt fonnd that acox'enant 
to employ the head basketball coach for four years was breached when he 
wa.s tcTminated after the first year.^^^ In another case, the matter was 
remanded to the jury for a determination of whether extenuating circum- 
stance's existed so as tc) allow the institution to take action n(^t consistent 
with its i)rocedures.*^^ A former dean, who executed a (;onsent decree 
when he was transferred to molher administrati\'e position, received fair 
and etpiitable salarx* increases consistent w ith policy and in conformity to 
tlie consent decree according to the court. 

Se\'eral oases concerning termination invoK e state laws and statutes. 
The court found that a custodian's dismissal for misconduct did not 
violate the state civil service laws. ^'^^ In another case, the court foui.d that 
the employment commission's decision was arbitrary and capricious in 
rejecting the appeal of a full-time employee not hired for a university 
personnr'l office position. The court found that state law recjuired that 
positi(m,s, when practical and feasible, should be filed b>* (jualified, 
full-time emploN ees. A police officer who claimed that the institution 
criticized him for nuiking arrests on campus, was unable to support a 
claim of termination in violation of the W'histleblowers* Protection Act.^^*^ 

Several termination cases resuHed in the award of damages. In one 
case, the court re'duced the amount of the danuiges but affirmed the 
award for slanderous acti\'it\' emanating from statements made to a 
prospecti\'e employee of the plainliff.^^^ In Colorado, the court reversed 
die* au'ard of back-pa\' but ordered the emi)lo> ee reinstated in a wrongful 
termination.'-^'* An Oregon court affirmed the back-i)ay award and added 
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the award {iiattorne)' s f oes in tlie wrongful tonninatioii of a State Board of 
Higher Kdiication einplov'?e.*^" 

Denial of Employee Benefits. Oases bef ore the courts inchided 
denial of benefits to employees inx'olvinjj benefits such as retirement, 
sunnner employment, and unemployment compensation. The state passed 
a bill exemptiuK certain income from the calculation of the emplo>er's 
contribution for collcRe teachers to the state retirement system. The 
governor vetoed that part of the legislation based on the wording in the 
bill, declaring an emergency. Oregon taxpayers brought suit alleging that 
a gON'ernor s veto was invalid and, therefore, asked the court to stop the 
state's contributions to the retirement system under the old fornuila, The 
court ruled that the veto power of the governor covered only the emer- 
gency provisions within the bill and did not extend to the proN isions in 
question. The legislation, therefore, was enacted and nmst be used to 
determine the emplo>'er contribution. In another state, the court found 
that professional university employees were not eligible for longeN ity pay 
awarded for extended employment with the state. 

A number of cases dealt with the denial of benefits to specific 
individuals. A music teacher was not successful in his claim of rights 
violations because he was moved from an individual instruction mode of 
teaching i)iano to a classroom mode.^'-^-^ In another case, wages for a 
summer appointment were withheld when the faculty member refused 
to comply with an executed early retirement agreetnent by :aibni!tting 
his resignation.^"" The court ruled that summer appointments were not 
covered by the state s wage protection act and that the mii\'ersit\- had 
not breached the contract or good faith dealing by withholding part of 
the sunnner salar\'. In New York, the coiu t affirmed the existence of a 
contract and found it had been breached when an employee's two-year 
appointment was rescinded,-"' 

Questions siuTounding miemploynuMit couipensation were also liti- 
gated. In PennsyU ania, a court found that the hiNoff of employees during 
the spring term did not constitute a la\'off betw een terms as described by 
the statute and imemployment benefits were aw arded.-"^ Howexer, an 
Oregon court denied an award of miemploynient compensation to an 
employee not employed for the sunnner but \\ ith a reasonable a.ssurance 
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of iv-euiployment in the fall Ivnii."*^^ Other cases re.siilted in the denial of 
uneniplox'nient benefits/'**^ 

Sexual Harassment, The (luostion of sexual harassnuMit resnlthig 
in tlie termination of t niployees was before tlie eom ts. In New York, the 
eonrt found tliat the e\ idenee of the exploitation of t\\'o female (Mnployee.s 
luider the terniinated eniplox ee s snper\'ision was sufficient evidence to 
justify the termination. '^ ^ In South Carolina, the court foiuid the nni\'ersity 
had no basis to stop llie hearing of a grievance over a former employee^* 
attenipi to rescind a resignation after bein confronted with alleftUions of 
sexual harassment. Ilowewr, a Minnesota comt found that the letters 
antl statements of affection made by one employee to another employee 
whom heuv) louj^er super\ ised. which immediateK* ceased upon recjuest, 
were not sexual harassment but rather an attempt to establish a personal 
relatioi.shij)."^^' The coiu't ruled that the employee would be eligible for 
unemployment conipensation. 

Finalh . a New Jersey case in\ ol\-.ng sexual harassment charges 
brought against a doctor and a hospital saw the flenial of smnmary 
jiidgments in both state^""* and federal courts. The plaintiff became a 
patient for a psychiatrist for whom she worked as a secretar>* and 
commenced a romantic relationship with the d(jctor. Her claim alleged 
sexual harassnuMit and retaliation in her termination after the expiration 
of her medical ica\'e and the rejection of a position offered to her. 

STUDENTS 

Tlu^ studciit litigation is di\'er>e. Financial aid cas(\s iuxoK ing loan 
d(»fault or bankruptcy continue to 1)e substantia! in mnnber. C'ases 
in\ ()l\ ing child support for college in dixorce were also litigated. First 
imiendnu^ut freedom of sp« ech. religion, association, and commercial 
sp(»ech rights continue to be litigatetl by students. 

Admis.sions 

A law school applicant appealed th^uhniial of his eurollnuMit in thrcu* 
consecntixe calendar xears.-^'** In previous complaints, the plaintiff al- 
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leged the law schoors adun.ssion policies and procedures, including its 
predoniinution program, discriminated against liini, favoring a group of 
applicants of which he is nol a member. Under the doctrine of res 
judicata, the court affirmed that the applicant's claims were burred by 
dismissal of prior federal action. The Deputy Attorney General had not 
libeled and defamed the applicant when he disclosed the applicant's 
score on the law school admission test in defense against the claim. 

In the denial of u readniission decision of a black student suffering 
from alcoholism, the federal circuit court of appeals affirmed a lower 
court dec'sion^** that race was not a factor. The law school ma>' consider 
academi'/ prospects and sobriety in its decision to readmit. Furthermore, 
the court held that the student was not an otherwise qualified handi- 
capped individual under the handicapped law.-^- 

Nonresident Tuition 

In a suit against a connnunity college district, the Ignited States sought 
to recover overpayments to a college under a N'eterans Administration 
educational program.^*'' Since the government's action was determined to 
be barred by the six year statute of limitations and, therefore, not substan- 
tially justified, the connnunity college sought and received attorneys' fees 
and other sanctions against the government.-*^ 

Financial Aid 

Cases involving the authority of the funding agency o\'er constitutional 
financial aid programs were limited. A private uni\ ersity and indix idual 
defendants await trial for charges of conspirac)' to conunit theft, theft, and 
forgery as a result of allegedly making and submitting false dc . uments to 
receive Basic Educ itional Opportunity Grant funds and other state schol- 
arship and grant funds. A state court re\'ersed a previous decision to 
dismiss the forgery charges, determined that the corporation was properly 
indicted for forgery, and dismissed an appeal from the state to reverse the 
lower court order to join the theft and conspiracy charges.-**^ 

In Kentucky, a junior college, participating in the Pell Grant Program 
and other federal campus-based federal financial aid programs, allegedly 
failed consistendy to abide by all regulations and program re(iuirements. 
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Thv Dopartiiunit f)f Education trau.sfVrrod the college to a reiinhnrseiiu'iit 
plan rather than tlic adv ance plan in which the institution umy withdraw 
recpiested funds as needed. Thv college challengi^d the transferral of 
payment nietiiod for the financial aid expenciitm es. The court dekn inined 
that no statutor)' or constitutional violations occurred. 

In New York, tlie court dismissed an appeal !)>• arecipient of vocational 
rehabilitation services.'^' The com t upheld a luition-funding cap instituted 
hy the agency and affirmed that a counselor's verbal assurance of 
hill-fuuding did iu)t recpiire the counnission fo prox'ide full tuition. In 
Pennsylvania, the court affirmed that a full-time student was not eligible 
for cash and medical assistance unless he had participated in a federal 
program for dependent children for fi\ e years.-'** The student was 
allowed to receix'e food stamps. The AKDC benefits received b>- a 
student wvw canceled b\' a state department since her income resulting 
from an educational loan exceeded the maximum limit. The court 
uph(»ld the calculations that the a\'ailable money assisted with general 
living expenses. 

A significant number of chapter se\ eu bankruptcy cases were brought 
before the court. Kducational loans were not discharged in several cuses: 
the debtor had the present and future ability to meet his obligations 
without undue hardship;-" a repa>*ment was deferred until the debtor's 
daughter had graduated f 'om colleger^' the bankruptc>- petition was filed 
in an lUitinu^K* numner an J faiU»d to list the educational loans;'^- a parent as 
endorser was responsible for repayment;-"'* and an installment loan to pay 
off student loans was not discharged in the bankruptcy proceedings.-^ A 
debtor sought to revoke his own discharge in a chapter se\'en case since the 
discharge bars fmther discharge o\ er fi\ e \ears. The court refused to 
grant relief.-'* In several cases, educational loans were discharged. A 
debtor's loan was discharged inider a chapter thirteiMi bankruptc>- case 
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and was ruled to remain discharged under a subsequent eliapter se\'en 
petition;^^^ the statute of h'niitations expired disallowing legal action to 
seek recoveryr^' and the debtor would hav e suffered undue hardship in 
paying back the loan.^^*^ 

E(}uall>' before the court were cases involving chapter thirteen of the 
bankruptcy laws. In one case, the court held the creditor, the collection 
agency, and the law firm in contempt for willfully violating an automatic 
sta>* in attempting to collect a student loan debt.-^^ The courts did not 
confirm several chapter thirteen plans because the plans were i.ot proposed 
in "good faitl: the debt could not be considered as a long term debt.^^^ 
In oiu* case, debtor s chapter thirteen plan was modified to increase his 
nmnthly rei*/ayment since there was a substantial change in his circu in- 
stances. ^"^^ 7\vo chapter thirteen plans wore confirmed as a result of the 
"good faith" on the part of debtors who devoted all of their disposable 
income to debt^^'* and of a debtor who earned a regular iiicome.-^^ 

veral debtors were found to be in breach of a service contract when 
they failed to complete the required service as stipulated in the award of 
scliolarships. Two debtors failed to serve the required obligation^^^ and 
another debtoi resigned prior to service.^^*^ 

Several issues were raised involving the collection of overdue loans. 
The courts upheld the Department of Education's action to offset a 
student s debt against a debtor's income tax return,^^' as well as state 
agencies' use of the same process on the state lex'el.-^^ In other cases, 
courts held that a student was liable for the entire balance in the case of 
default, that payment on an overdue loan reinstated the statute of 
liuiitations,^^" that a leave of absence from school was equivalent to 
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w ithdrawal rvquiriiiKpa) nientr*^ that thi» «\iarantee assDciation w as not 
ivcjuired to dissiMiiinate standards and i)ri)cedun\s conceriiinK approval 
1)1 forhearaiicr to borrow ers,-*- and that an indirect student loan did not 
allow a debtor to avoid her obligation through eniph)yineiit by the 
state.^*^ A ease was remanded with instnietions to \aeate a default 
judgment when a process server attempted to ser\ e the defendriit at a 
fraternity house in w hieh the student had not resided for over a year.-'* 

Two cases in\'ol\ed \ eterans benefits. In one case, two \ eterans, 
honorably discharged froui the military, souj^ht an extension on the ten 
N ear period of educational assistance benefits. Their reijuest was denied 
on the grounds that they were disabled by primary alcoholism, ruled as 
willful conduct b\- the \ eterans' Admini.stration. The Supreme Court 
held tliat the denial of an extension did not violate section 504 which 
requires that federal programs not discriminate a«ainst handicapped 
persons solely because of their handicap.'-*" In another case, a state 
comptroller refused to reimburse a conmmin'ty college tin* entire cost of 
l)ro\ idinK \ eterans' scholarships since the Ki)\ err.or and the state legislature 
only partially funded the program. The court- held that the comptroller 
acted properK- and that the state's failure to bnul the i)roKram adoijuately 
did not impose a new duty on the college.-'' 

1\vo cases w ere brought to the courts wiiich are related to financial 
aid tauKentially. A man posted a job listing through an employment office 
which is a part of the financial aid office at a public miiwrsity. The listing 
was canceled after studcMit interviewees complained about the prospecti\ e 
employer. The court held that the student complaints were not public 
records and therefore not subject to piibhc inspection.-*^ In the second 
case, n parent ot a prospectiv e college student brought action a^air.st a life 
insiiranci»compan\' allewnK w rittenand oral misrepresentation. The com1 
held that the bu> er had the actual terms of the student loan a\ ailable at the 
tinu* ot the alleged oral misrepresentation so that the buyer could not 
prnvi* fraud: tlie bu\ er's claim for actual dama^U's was riMiiauded.-^^' 

A number of cases in which assistant' for college costs in cliild 
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support uBivcMuents wtTO br()u«lit bi^fore the court. A professional acting 
school w^s judged not to be a college, alleviating a parent s o])l!gati()n for 
support.-^^ In anotlier case, the language of the divorce agreement was 
contested. The court detennined that '^normal cost" additionally included 
room expenses, sununer school tuition, and health f ees.-^^ In Pennsylvania, 
the court reversed a decision to require a father to contribute to his son's 
education since it would create a hardship for the father at present.-^^ 
Finally, a court reversed a decision to apportion a child's needs and the 
responsibilities for a child's college education on the basis of the ratio of 
the parents' gross inconic.^''^ 

First Amendment 

Freedom of Religion. In the District of Columbia, a pri\ ate 
Catholic university refused to grant homosexual student associations 
official university recognition, prohibiting them from rec^Mving tangible 
benefits and services from the universit>-. Hie student groups contended 
that the university violated the District's H>iman Rights Act which pro- 
hibits educational ir.stitutions from discriminating against any individmd 
on the basis of sexual orientation.^'^-* The court, affirming a lower court 
decision,-^"^ held that while the Act did not require the university to 
rect)gni/e the groups, it could not deny the tangible benefits on the basis 
of their sexual orientation. The District had compelling interest in elimi- 
nating diseriniination which outweighed the burden upon the university's 
free exercise of religion. •^"^^ 

Freedom of Speech. A state college recei\ ed a letter of inquir>' 
setting forth alleged violations from a collegiate athletic a.ssociation. 
Combined local and national news nu^dia alleged that the college, b>' not 
disclo.sing the letter to the media, violated their right of access mider the 
first and fourteenth auuMidments and under the state's Open Records 
Act. The court found no tradition of acce.ss in the state and that access 
to all .sources of information is not nuuidated by the first anuMuhnent and 
would not play a positive role in the college and a.ssociation investigations 



2.m llackrr \\ llackiT. 522 \.V.S.2cI TfiS (.Sup. Ct. I9?S7). 
25L Hmnhanuh s . HmiihauulK 42S \.\\.2d 500 (N^i n)HH). 
252. Clu'soiiis V. Chcsonis. .538 A.2tl (Pa. .Super, i.i. I9.S.S). 
2.53. In rr Marriaui' of SUukhni. 52-3 \J':.2(I .57.3 (III. .App. Cl. U)Sh) 
254. D.C. Cdclr i 1-2520(1987). 

25.5. Srr'riicVrarhodk of School Law iySfiat2fiy.(;a\ HiulitsCoalitionof Ci'orm'town 
I'niv. \ . Ci'orm'town fniv.. 49f) .•\.2tl 5ft77 (D.C. Cir. 198.5). nuafrd rvWn urantvtl 496 
\2d 578 (D.C. Cii. 1985). 

25f). (las Hiuhh (loalition of (ifuructow n Vx\\\. Law CciiUt w (it'oitii'tow n I'm's 
536 A 2cl 1 1987). 

2.57. 51 Okla. Stat. J 24 ^ 



232 / yearbook of Edmatkm Law 19H9 



and tlioreloro. a fir.st auiciuhucnt riyht of access to the letter did not 
i'xist.-'^ 

In a (iu(\stion of acetss to a presidential debate hosted by a state- 
snpported university, a presidential candidate who had not been invited 
sued. ^'^^ The court determined that the first amendment does not guarantee 
rlie riyht to connniuucate one's \'ie\vs at all times and places, A miiversity 
has !)rf ^ad discretion in adnunisterinyi its af fairs and can limit inx'itations to 
major c andidates since such a decision was not content based. 

IM ick football plax'crs, complaining that they were treated in a racially- 
disciiininatiny manner by the coaching staff and administration, boycotted 
ti»ain |>ractices and w vvv removtnl from the football team. They brought 
suit against the university and its officials, claiming violations of their free 
NlMVch, liberty, and propt^rty rights, and breach of contract.^"" The court 
d(^teruiinevl that tbe[)hi>'ers had no property rights or liberty interests and 
il»at no breach of contract occiuivd; scholarships, not positions on the 
football team. wt*re promised and delix'ered by the uni\ c*rsity. The court 
found genuine issues of fact to exist on allegc»d violations of free spt*ech 
and the plaintiffs' claim of discrimination in the aw^u'd of scholarships. 

A {)ublic uni\'ersit\- student appealed his con\ iction of wanton injiuy 
t() pro[)erty comnnttecl din ing a denumstration on campus. The plaintiff 
alleged tluit the legal action was retaliation for his exercisv of freespcH^ch. 
The com1 at finned the low er court, finding no evich*nce of retribution duo 
to the content of the defendant's speech.-'" 

A joiunalism instructor at a connnunit\* college brought suit for an 
alleged \iolation ot first amendment rights when funding for the com- 
nuuiily college student newspaper was terminated."^- The court affirmed 
that the editorial content of the student newspa )er was not the substantial 
or inoti\ citing factor in the decision but rathe'* the plaintiffs faihire to 
compK' with student go\ ernuu'nt fiscal policies. A relati»d cast* involved 
[hv terrnination of tlu» legal s(M'vices office at a pid^lic imix ersit) .-^'^ The 
divtrict court held that the office, originally authorized by the uni\ ersity*s 
board of trustees. waSs at nu)st. a limited public formn and that the board s 
terTn-UiiiioM of the office and ser\ ices was conteut-neutral and, therefore, 
was 'j(^t \iolati\ e of the first anuMidment. 
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The Fourth Circuit Court affirmed a district court decision^^* approN ing 
a university's revised hiwii-use poHcy. ThepoHcy requiring the removal of 
symbohc shanties erected by students was content-neutral, narrowly 
tailored to meet a significant government interest, and left open other 
channels of comnumication consistent with the first amendment.-^"* In 
another case, an association of university students and faculty members 
alleged tliat regulations controlling the university's designated public 
forum denied them their rights under the first and fourteenth amend- 
ments. The court foimd that the university's regulations were content- 
neutral, not ambiguous, and reasonable designations of time, place, and 
manner of speech. 

Freedom of Expression. The Eighth Circuit Court reversed a 
lower court's dismissal'^^ of a gay student association suit against public 
university officials for violation of the association's first amendment 
rights as a result of the denial of funding re(iuests. The case presents a 
live issue as the action is capable of repetition yet may evade review. 
State acti(m was present since the university official, through an appeals 
process, had the final determination in funding. The denial of funding 
was found to be content-motivated and a violation of the association's 
first amendment rights resulted.^^^ 

In a case previously before the courts,^^^^ the litigation concerned 
commercial free speech. \t trial,-^^ the joint plaintiffs (students and the 
corporation) were denied sale.^ activities in dormitory rooms. On appeal 
by the students, the court, reversing the previous decision, held that 
students had the constitutional right to receive information in their 
public university dormitory rooms. The case was remanded to review 
the university's regulation limiting commercial solicitation in dormitory 
rooms. 

Freedom of Association. In California, students at a public uni\'er- 
sity alleged that a mandatory student activities tee was a violatic^n of their 
constitutional rights of association and speech and of the establishment 
clause. The court determined that the boai'd of regents, deriving its 
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powfT from tlu» statr C'on.stitution, has tin* authoritN to assess a luainlatory 
student actix itios fir as a fonditiou of cMirollnuMit. Kurtlienuoiv, oiuani- 
/atioiis imoK't'd in political or r(»liui()us acti\ iti(\s wvrv iiu'liuibU* for fiiudinu. 
MtMiibersliii) in the student uovernnuMit association is \'oluntar>-; students 
are not conipelhnl to joi*\ TIumuh^cI for student uo\ enunent justifies any 
interference with associational rights. 

Disnmsiil 

Disciplinary DismissaL Two ilisciplinars- disnn'ssal cases (jues- 
tioned the in\'ol\'enient of state action in pri\ ate colle>j;os. Priv ate college 
stud(»nts on ihe (»ditorial l^ourd of an independent student newspaper 
dismantled a symbolic protest of tlie college's South African investments 
erected 1)>' other students and conducted a "stinu" operation on a local inn 
to t»\pose the alleged saU» of alcohol to undcraye students. Thv sttidents 
brought action against the college and its officials alleging that the 
discipliiiar\' action resulting from tlieir conduct violated their constitutional 
rights.-' ^'I*he court dismissed thecase finding that there was no relationship 
between tlu» priv ate college and the state. No state action existed to satisfy 
section 1983 liabilitv'.-- » 

In a st»cond caser"'* students were suspended from a private college 
after violating a r(*straining order t»njoining them to vacat? tlie adnn'nistra- 
tion building and ignoring the explicit warnings of the dean of students.-'"^ 
The students allegt*d that the collt»ge was* a state actor b\- virtue of a 1969 
state statute-'* recjuiring colleges to adopt disciplinary rules to maintain 
public ()rd(»r on campus, mandating the priv att* institution to uphold the 
sanu» guarantees recjuin^d of tlu»state under tlu' TnitiHl States Constitution. 
Tlu- Second (Circuit Court held that under the HcMulerson Act. the state 
hvvvr sought to compel schools to enforce their rules or incjuire about 
enforceuHMit; state action did not (»xist. 'Hie case w as riMuaniled to allow 
the appellants to amend their complaint undtT the statutt» which ai>plies to 
acts of pri\ at(» racial tliscrimination.-''' 

Two stndiMits brought separat.MU'tions against tluM'r institutions st^'king 
iujuncti\c relief frou) the decisions of (lisciplinar\ h(»arings. In Rhode 
Island, a studtMit at a public uni\ ersit\ alk*g(»d \ iolation of his constitutional 
rights of due proc(\ss,-'''* Bias was not prescMit when an administrator w ith 
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previous iin'olx ement witli the case w as the heiiriuK officer. W'hih' the 
plaintiff was denied th(* opportunity to tape the proceedinjjs, written 
accounts sufficed. Denial of leyal counsel l)ut access to ad\*ice and cross- 
examination j)ro\'isiona(le(juately conformed to due process reciuirements. 
The district court Ijeld that the disciplinarx' hearings \ ioluted the student's 
rijiht to due process.-**" The First Circuit Court f()und that tliere was no 
deprix'ation of due process. In the second case, a student in a prixate 
colleiie requested a i)reliniinary injunction against a one-year susi)ension 
from atteiidance at college. The court upheld the denial of the injunction 
as the student failed to establish irreparable harni.-**^ 

A student dismissed from a proprietary business school for alleged 
disruptive conduct brought suit for l)reach of contract.-*'- On remand from 
an appeal,-**-^ the trial court fomid tliat the student breached her contractual 
duties as a responsible adult l)y creating turmoil. The ai)i)eals court, 
finding that the school did not prove thai the plaintiff disrui)ted the 
scholastic program, rewrsed Hie judgment and ordered tlu^ return c^f 
tuition and the payment of general damages for the delay in the student's 
academic cart*er. 

A first \ ear medical stud*^nt in a i)ri\ ate uni\*ersit\* sought to annul a 
penalty of a comi)ulsor\* one-year lea\ e of absence for cheating on an 
examination foi the second time.-''* A New York appeals court lield that 
the universit>'\s determination in an acadiMuic dishoiiestx* discii)linar\* 
action was neither arbitrary nor capricious, that the penaltx was not unfair, 
and that state financial assistant* alone docs not inxoki^ state action and 
therefore due process reijuireinents. hi a second academic dishonesty 
disciplinary case, a black law student accused of plagiarism brought suit 
against the law school alleging \iolatioii of his ci\ il rights. The court of 
appeals, affirnn'ng a lou'er court decision, foinul that recusal b\- the judge 
who liad graduated from the law school was not r(M|uired but, while 
retaining jurisdiction, rtMnandiHl the case for an e\'identiar\ hearing con- 
cerning the judge's !ini)artialit\ 

Academic Dismissal. Four cases chailiMigiHl theapplicaticjuof (hie 
process proci^durt\s. Ten former nursing students at a public university's 
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colloKf of mirsiiiK appealed a lower court's dismissal of their complaint 
against the trustees and officials of the college."" The students were 
dismissed from tlie program and alleged that they were deprived of due 
process. They further alleged that the dismissals resulted from an effort 
to reduce the number of graduates from the program. The Seventh 
Circuit Court affirmed that state officials were entitled lo qualified 
immunity from damages in their official capacities under the eleventh 
amendment, but reversed as error the lower court decision which dis- 
mi.sscd the injunctive relief claim. 

In a .second nursing school ca.se, a third-year student in a ho.spital 
.school was dismi.ssed from the program after having failed to meet .seven 
specific clinical objectives. The student brought action against tiie school 
alleging a violation of due process.^**' The Court of Appcjals affirmed that 
the student was clearly advi.sed of the recjuirements, given notice of her 
deficiencies and given an opporliuiity to respond, The administration 
followed its estai)lished procedures for academic dismissal and gave the 
student an opportunity to reapply. 'I'lie dismis.sal was not arbitrary and 
capricious. Damages were moot since the student compl 'ted her nursing 
education at another school, 

A medical resident brought suit against the hospital and several 
doctors, alleging sex discrinn'nation and a violation of due proce.ss after 
receiving an unsatisfactor>' academic evaluation.^"'* Tlie court determined 
that tlie hospital and one doctor who employed the student did not have 
immunity from .suit under a statute covering discrimination in enipIo>- 
nient^" resulting from an unfavorable evaluation. Since the evaluation was 
academic, not disciplinary, no liberty or property right was at stake, 
triggering procechiral due process. In another ca.se% a doctor serving a 
residency at a hosvital brought action against the state for breach of 
contract when she was prohibited from entering her third year of residency. 
The court dismi.ssed the claim since the employment contract was not 
filed with and approved by the state comptroller and since an appointment 
for residency, like student academic performance cjuestions, was a profcs- 
.sional discretionary action and, therefore, was nonju.sticiable.^''" 

In Delaware, a student in a public university brought suit for allege'd 
violations of her civil rights and for breach of contract.-^' The student. 
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nuijoriuK in eliMiUMitai y teadu^r education, enrolled in an optional academic 
proKiain in order to n»c(Mve teacher cortification. She failed a teaching 
methods course (a prerecjuisite for student teaching), never retook the 
course, never student taii^ht, and ne\ er achiev(>d teacher certification. 
The court found that faihirc to achieve teacher certification \\ as a voluntary 
action for which the institution is not held accountable. AdditionalK , the 
universit)- demonstrated that it consistently enforced the teacher certifica- 
tion retjuirements and its action was not arbitrary and capricious for 
similarly situated stndents. 

The Fourth Circuit Court :*ffirnied the dismis.sal of a doctors suit 
against a public university, a hospital, and several individual doctors 
alleging libel and slander.-^* The doctor was ineligible to take his board 
certification chie to an unsatisfactorx* clinical skills rating in his residenc\* 
program. The com t determined that the doctor failed to make a sufficient, 
timely effort to see his uni^ ••wity records, allowing the time to file a 
defamation suit to run out. 

Two cases of licensing professionals h\ the state concern i.ssues 
sinnlar to those dealt with in academic dismissal questions. Two graduates 
of a medical school in the Dominiean Republic were denied medical 
licenses by the New York Department of Education. A lower court granted 
the applications of the graduates individually to ha\'e the determinations 
annulled. On appeal, the court confirmed the determinations and dismissed 
the petitions.*^'^^ The graduates' rt^cords did not demonstrate that the\ 
completed their medical education at a school which met the department's 
recpiirements, that the\- completed an integrated program of medical 
education as prescribed by the department, or that they completed clinical 
rotations as a part of an integrated, supervised program. 

In a second case involving professional licensing, two petitioners* with 
Ph.D. degrees in counselor education .sought admission to the state's 
licensing examination in psN chologx*. Their applications were denied b\- 
the .state board of regents on the determination lliat th(»y had not substan- 
tialK' met tht* re(iuir(Mnents of a doctoral i 'i^ram in ps\ cholo.t;\-. A 1ow(t 
court-^* dismi.ssed an appeal recpiest. Oi. .m appeal of the lower court 
decision, the court determined that the term ^^substantial ecjuivalent" 
referretl to the conttMit of a prouram. not to the degree.^'*"' The court 
upheld the b(nird» finding that the counselor education doctoral prograuj 
was not designed as preparation for the professional practice* of psx chol- 
ogy. 
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Other Constitutional Issues 

Black and Hispanic alumni of a coilcKe which is a branch of a public 
university formed an alumni association dedicated to the concerns of 
minority students and aliinnii. Theahunni alleged that the college adminis- 
tration selectiveK- refused to grant recognition to the association. tbereb\' 
violating their freedom of speech and eqiui] protection rights. The court, 
vacating and remanding, found tliat the determination of racial discrimina- 
tion demands sensitive inquir\' and w as necessar\- to determine whether 
the college's justification for its denial of official recognition was 
nondiscriminator>-.=^''^' 

A $217 controvers)' has stretched o\ er seven years. The Puerto Rican 
Department of Consumer Affairs ordered an institution to reimburse 
tuition for cancellation of classes following a strike. The president and 
trustees of the imiversit>- brought action for nuUification of the order 
requiring the reimbursement to the student. The first circuit heid that the 
department's decision recjuiring reimbursement to the student was 
insufficient to establish a first amendment claim under the freedom of 
educational process doctrine.-^" 

The Immigration and Natiirali/ation Ser\ ice (U ;ermined that a Korean, 
nonimmigrant exchange scholar, married to an American citi/en. was 
recpiired in compliance with the tt-rnis of the Fulbriglit prograuj, to 
return to Korea for two years before permanent residence status could 
be recci\-ed. The court held that the ser\ ice abused its discretion b\- not 
\vai\ ing the retiuirenient due to exceptional hardship suffered b\- an 
American citizen and granted sunnuary judgment to the scholar and her 
husband.-'-''* 



Liability 

Personal Injury 

Perscmal injury litigation included ca.ses invoKiug ileath, bodily 
injury, libel, defauuitiou. lireacli of professional-client relationship, and 
battery. Questions of liability surround each of these types of cases. In 
the case invok ing a death, an Illinois court foiuid that damages based on 
lost salary calculated to n-flect tt-stinion;, that !ie would e\ entually have 
been dean of the college, could be awarded to a di-ceased professor s 
wife.'"" An airline was heUl responsible for the i)rofessor s wrongful 
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(loath. A ha/in« incidtMit im olvinH a .student orjiani/atioii indirectly 
affiliated with a eauipu.s Air Force Heser\e Officer Iraininy C'orps 
resulted in the wrongful death of a student and a suit by the parents of 
the deceased.-^^^ The court found that the oryani/ation was an uuri^coji- 
ni/ed «roup containing K.O.'^.(^ students whose supervision was u 
discretionary f unction of the Air Force, barring suit for wrongful death. 
A federal district court denied suiunuiry judgment in a w rongful death 
emanating from a shooting in a residence hall. The student and her 
roonnnate were both shot and killed by her roonnnate's suitor. The 
court found that material facts existed as to whether the university had 
reason to have foreseen the crime and breached its contract b\' failing to 
maintain proper security within the resid(»uce hall. 

Bodily injury cases were also litigated and involved incidents which 
took place on the institution's property. A Kansas court found that an 
institution had innnunit>- from injur\ resulting from recreational use of 
public property The court also ruled that the institution which failed 
to prohibit sledding, but installed warning signs and put padding around 
trees, was not liable for wanton and negligent beha\ ior when it had a 
sign-out policy for cafeteria trays. In California, a court ^nmd that the 
school did not have a duty to adeipuitely light and monitor the exterior 
of a building so as to prevent assaults for v/hich a student had sustained 
injury.™ An Ohio court foimd that a university was not liable for the 
injury sustained by the plaintiff who stepped off the sidewalk onto a dirt 
path on campus and fell.^"^ .\n Indiana coint found that the institution's 
duty to the plaintiff ceased when she stepped from the campus bus on to 
a grassy strip, and was suhse(|uently hit by a ear while attempting to 
cross the street behind the hus/^"'» I lowex er, in another case on appeal, a 
court reversed the dismissal of a case b>- the lo W(M- court finding that the 
nannng of the specific administrator resi)oiisible for maintaining the 
jogging path upon which the student was injured wcnild not bar the 
hearing of the case. ^'''^ .\ Missouri court f oi . nd that an emplo\ ee\ renu»d\ 
was workmen's compensation^"' for injury sustained on a parking lot, 
while a Nt^braska court found that tlu* institution cic^ited a ha/ardotis 
conditicui in the piling of snow on a parking lot which resulted in ice, 
causing the plaintiff to slip, fall, and sustain injurii^s.*"** 
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Cases involving bodily injury in campus housing were also before 
the courts. An Oregon court found no institutional liabilit)- when a 
woman was injured when she stepped in a hole while trick-or-treating 
with her children.^"^ In North Carolina, an appellate court reversed a 
judgment-^'" finding that tlie replacement of the storm door screen with 
glass was not reasonably prudent given the circumstances that the tenet's 
son was known to push on that part of the door.^^^ A Kansas university 
was held liable for injuries sustained when an individual fell in a stairwell 
v/here the lights were burnt out.'^*^ However, a court did not find the 
architect who designed the building in 1971 liable when, in 1982, a 
student tripped in a stairwell, fell through a screen, and sustained injuries 
in the three story f all^*^ The statute of limitations for lhi> type of liability 
was ten years. 

Liability for injuries sustained in the course of invoh'ement in university 
sanctioned or sponsored events held off campus was also litigated. In 
Louisiana, members of a women's basketball team were involved in an 
accident in a van owned b\' a private individual and dri\'en by a team 
member.^*** The court found that students on scholarships were not 
employees obligating the uni\'ersity to pay damages for injuries sustained 
by the other party invok ed in the accident. In Permsylvania, the district 
court issued a sunnnary judgment in favor of the university and itssecuritv 
di\ 'ision in an incident which culminated in the drowning of an individ- 
ual.''*''' While the drowning victim was stopped for a motor vehicle 
violation, he evaded university security officers by jumping into the 
river and later analysis found a blood alcohol level of .17. Anoth. r 
federal court issued a si nmary judgment to an mstitution when a 
volunteer was injured in a motor vehicle accident while being transported 
to the refugee camp from the living quarters by a private carrier.^^" 

Bodily injury cases involved intentional tort claims, hi Ohio, die court 
reheard a remanded decision^'" finding that the college lacrosse player 
\\*h() flipped an opponent during play was not liable for the injury sustained 
by the opponent. ^^^^ In a case in\'ol\*ing academic recjuirements, the court 
found that the eleventh amendment innmmity barred the plaintiffs suit 
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alleging injury when he was recjuired to road texts whicli contained 
profane language. '^^^ 

Case.s in\'olving libel or slander were also before the courts. Control of 
an expiTiniental dex ice used in the treatment of cancer resulted in one 
university employee making slanderous statements against another 
eniployee.''^^ The employee was successful in his slander claim. I Iowe\ er, 
iu a companion case, the court found that the insurance company was not 
liable for damages when one employee sues another, In New York, the 
long arm statutes of the state could not reach the alleged defamatory 
statements about a New York coach's deed published in California b>- a 
California resident who conducted no business in New York, and whose 
daughter was an alumnus of the New York institution.'*^- 

In a case in\'olving a person diagnosed as positi\ e, the plaintiff 
sustained a claim of a breach of the physician-patient pri\'ilege when the 
doctor asked and the patient agreed to having his picture silhouette taken, 
but was not informed that it would be published in the local newspaper in 
an article about AIDs research.'^^'* In another AIDs case, the court refused 
to grant a summary judgment to a uni\'ersit\* affiliated hospital. "^^^ The 
court found material issues existed as to whether the giving of transfusions, 
without parental consent, to a premature newborn who required them to 
fight a potentially fatal condition constituted battery. 

A number of cases invoU ed ciuestions of inununit>'. W hen an Illinois 
worker w as injured by eciuipment provided b>- an Indiana uni\vrsit>-, the 
court found that imnnmity questions were settled by Illinois law, and a suit 
for tortuous acts could be brought against the Indiana institution. '^^'^ Two 
injury cases were dismissed because of eleventh amendment inununity of 
state uni\'ersities. ^^'^ In Mississippi, the court found that a football coach, 
athletic trainer, and a doctor at a public state muN ersity had (lualifii^d 
iunnunit)' against a suit for liable. The suit arose from the death of a 
pla>*er who became ill during practice. 

Workers' Compensation 

Workers* compcnisation in\"olved litigation on proci'clun\s, jurisdiction. 
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elijiiibility, injury, and damages. On the (juestion of jurisdiction, a 
Massachusetts' court ruled that the decision of a single nieniher of the 
compensation board was final and that the employee's claim should be 
paid at the highest rate/^*^^ Another claim was dismissed because the 
statute of limitations (two years) had been exceeded between the injury 
and the filing of the claim/'^-^ 

One case involved the eligibility of an employee. The court found 
that the university was liable for the deatli benefits awarded to the 
widow of a worker on loan from a contractor, but supervised by the 
university, when he was electrocuted while working on the campus. "^^^ 

Several cases involved the cause of the disabling injury. A New York 
court dismissed the compensation claim of an employee injured while 
riding his bicycle to work.'^^* However, another court found that the 
institution was liable in the injury of a dormitory employee working in 
an empt\' building.^^' The worker was assaulted by her former boyfriend 
who was assisted in locating her by co-workers. A Nebra.ska court 
dismissed a claim in which twenty mouths elapsed between the alleged 
injury and complaint to a doctor.^'^'^ 

Damage awards were also in dispute. A No»*th Carolina court ruled 
tluit a state statute prohibited the relief of the employer's compensation 
responsibilities through a contract which offered full salary from other 
sources. '^•'^^ That state court also ruled that attorneys' fees could be 
awarded by the industrial connnission as part of a claiui.'^'^'^ 

Contract Liability 

Cases invok ing contract liability include issues of breach of contracts 
contract ternn'nation. and bidding for contracts. An Alabama case dealt 
with tlie questif)n of a breach of warrant)* or fraud. '^'^ The ca.se inxolved 
allegedly defective e(|uipnu'nt leased from a finance company but 
supplied by anotlier cori)orati()n. Tlie court found that the lessor finance 
corporation could not be held liable for tlu* breach of warranty and 
fraud charges brought against the supplier. In anoth* case, a uni\'ersity 
hospital brought charges of a contract brt»ach in an attiuupt to reco\ er 
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fees from the spouse of a patient given medical services. ''3" The court 
found that abandonment of the spouse by the patient was a defense to 
the suit. In Vlissouri, a court foiuid that the college had l)reached a 
contract with a health club when it failed to provide adecpiate space.^^" 
However, thp case was remanded with instructions due to an error in the 
method of computing damages. In another case, the court affirmed a 
smnmary judgment to the manufacturer when the college waited six 
years to file a claim after discovering defective materials used in a new 
building.^''" In Michigan, the court found that the state's long arm statute 
would not reach an oui of state corporation which did not conduct 
continuous business in the state.''^" 

Termination of contracts were also litigated. In Alabama, the court 
found that the state board of adjustments would protect the due process 
rights of a linen company contract terminated by a public uni\'ersit>'.^" 
The terms of insurance contracts were litigated. In PennsyK ania, the 
court affirmed a summu'-y judgment in favor of the insurer.''''- Failure of 
the in.stitution to notify them of the suit by a disgruntled employee, to 
request defense provisions, and refu.sal of counsel figured into the court's 
decision. In another case, a similar result was reached when the institution 
failed to notify the insurer until after it had struck a .settlement agreement 
with a governmental agency.''''-' In South Dakota, the court found that a 
student group insurance policy covered the student's newborn because the 
insurance polic>' fit under the state law definition of a blanket insurance 
policy ."^^^ 

Procedures surroundinj; bids for contracts wore before the courts. 
In one case, a bidder's complaint was dismissed because the api)eal 
procedures were yet to be completed when the suit was filed.'^'*'^ In 
another case, the court reversed and remanded a lower court decision 
because the institution had failed to publish on the notice of rejection the 
proscribed information concerning the procedures to appeal a rejected 
hicV^ A New York court held that the City L?ni\'ersit> of New York was 
not held to the municipal laws requiring the break up or fractionali/ing 
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of various tasks within the total project. "^^^ In an Illinois caso, the court 
found that concealment of design defects, threats of subcontractor 
termination, and false hackcharges were insufficient to reach a claim of 
racketeering activity. ^"^^ 

Deceptive Practices 

Several cases involved claims that an institution had engaged in 
deceptive practices. In Ohio, the court ruled that a student had failed in 
her charge that the university had misrepresented a graduate degree 
when she discovered that she could not be certified to teach English at 
the end of the academic year.^^^ The student failed to provide 
corroborating e\'idence that she had asked for and was pronnsed a 
degree to teach English as opposed to speech communication which the 
school maintained she was working towards. Furthermore, the court 
found the student negligent in not reading the college catalogue which 
clearly outlined the degree requirements. 

In another case, an employee alleged that the institution concealed 
from him his illness acquired through exposure oti the job to beryllium 
dust.^"'^ A summary judgment in fa\'or of the institution was affirmed 
based on the finding that no damage resulted from the alleged fraud and 
conspiracy. 

Negligence 

Cases inv olving negligence included an Alabama case of the wrongful 
death of a participant struck by a vehicle when crossitig the road during a 
fraternity hay ride.*^"'^ The state supreme court found that the organi/er of 
the ha>' ride was not negligent even though alcohol was serv ed to minors, 
the i^rovider of the wagon for the hayride was not a **connuon carrier" 
implicating a higher duty of care, nor was the driver of the pickup which 
pulled the wagon guilt>' of wanton negligence when he stopped the 
N'ehicle on a le\*el stretch of roatl to allow participants to relie^ e themselves. 
In another ca.se, alcohol ser\ ed at a local fraternity party t(^ a minor who 
was then injured, resulted in a suit against the national fraternity. The court 
remanded the case with instructions that the issue was whether the national 
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fraternity intentionally rendered substantial assistance in serving alcohol 
to the niinor/^^^ 

In Vermont, victims of a shooting by a university student previously 
involved in a similar incident brought negligence charges against the 
university where the student was enrolled.''''*^ The court granted sununury 
judgment to the university finding no duty of care for the student's 
criminal act. In a case involving a university hospital resident, the court 
found that the resident had no duty to advise a surgeon concerning a 
warning of the dangers of surgery given by an outside specialist and 
coran unicated to the resident by the patient.^'* 

Medical Malpractice 

A number of cases were heard involving medical malpractice suits 
against university hospital physicians. The issues include cases involving a 
finding of negligence, the time period within which a claim can be 
brought, and questions of access to care review committee reports 
conducted by the hospital. In Alabama, the court denied a summary 
judgment finding issues to be resolved a* trial in the physician's failure to 
order a cesarean section causing the newborn to be injured during 
birth,^^^ In another case, the jury awarded over two million dollars in 
damages to the parents of an infant whose penis was burnt off during a 
cir(M)mcision procedure/^^^ Damages were awarded where a university 
veterinary hospital wrapped a horse's tail too tightly and it had to be 
amputated.^^ 

Several coses were dismissed because the statute of limitations h'ld 
been exceeded in filing the claim /^^'^ In another case, the court ruled that 
members of a physicians care standards committee could be compelled 
to testify in a malpractice suit.^^Q On appeal, the state supreme court 
found that there is no waiver of privilege which allows discovery of 
hospital peer review committee deliberations.^''" 

Indemnification 

In a case on appeal, the court held that the insurance coini)an>' s 
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policies exi)rcss*ly exduded claims imolviny the intentional denial of a 
former professor's constitutional rights. -^^^ The insurance conipan)- was 
not required to defend the institution in this suit. 

Antitrust 

In a case on appeal, the circuit court of appeals found that hockv 
Mountain State l-ni\ ersity was not in N iolation of the Sherman Acf^^-when 
the\' decided to allow only one spring retail show in their luinidome, used 
a contract to determine the highest bidder, and awarded the highest 
bidder a five-year contract to proN'ide the show.^^^ The court tound that 
tlie plaintiffs were unable to establish that the uiinidonie was the onl>' 
facility in die area to hold such a show. 

Patents and Copyrights 

In one patent case, the corporation waived its attornes'-client privilege 
when it used its conununication as a defense against willful and deliberate 
infringement.^^'* The court fouud that it would be inequitable for the 
corporation and its attorney to be selective in which conununication it 
provided. In a case involving a patent for DN A synthesis, the court found 
that a corporation had a reasonable apprehension of being sued to ask for a 
declarator)' judgment on the s'alidity of its patent wlien it received a letter 
challenging the patent. ^^"^ hi another case, a patient s cells were used to 
produce a pharmaceutical product of enormous therapeutic and couuner- 
cial value. Based on the doctrine of conwrsion, the patient had both 
decision-making and financial interest in the product devek)ped from his 
tissue. 

In a copx right suit oxer a photograph, the court found that the 
institution and the officer in her o.iicial capacitx* were protected by 
innnuuity from suit, hut the director was not immune in her individual 
capacity. In another case, a court fouud that a software dex eloper did 
not infringe a copxright xvhen it reproduced information in a nexv 
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fonuat from correlation tables of a copyrighted .standardi/ed test. '*''' In 
another case, tlie court found that tlie state's voluntary iuvoK eiuent in 
copyright actixity did not waive the eleventli anieudnient iuiinunity 
protection and tlie Copyright Act=^«8 did not recjuire the waiving of 
iniuuniity protections by state agencies.''"" 

Estates and Wills 

A federal district court ruled that it had jurisdiction in a claim to 
assert the right to the proceeds of a trust even when the w ill was 
probated in state court.''"' In another case, llie court ruled that to use for 
tax purpo.s-es the value of a residential home in assigning worth to a 
mansion located in a downtown area donated to the college was error.''"^ 

Several cases contested the validity of a will or trust. In Kentuck>', a 
court ruW\ that the lower court abused its discretion in refornung a trust 
which on its face was void.''"'' Tlie testators had created a i)rivate trust 
which violated the rules against perpetuities. In a W x oming ease, nieces 
and nephews of the testator who turned liis estate over to a college were 
un-successful in a challenge of the mental capacity of the testator at the 
time the will wa.s executed, '"^ 
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